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Approximate date of commencement of proposed sale to the public: From time to time after this Registration Statement becomes effective.
 
If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment plans, please check the following box.

☐

 
If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of

1933, check the following box. ☒
 
If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and

list the Securities Act registration statement number of the earlier effective registration statement for the same offering. ☐
 
If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act

registration statement number of the earlier effective registration statement for the same offering. ☐
 
If this Form is a registration statement pursuant to General Instruction I.C. or a post-effective amendment thereto that shall become effective upon filing

with the Commission pursuant to Rule 462(e) under the Securities Act, check the following box. ☐
 
If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.C. filed to register additional securities or

additional classes of securities pursuant to Rule 413(b) under the Securities Act, check the following box. ☐
 

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933.
 
Emerging growth company ☒
 

 



 
If an emerging growth company that prepares its financial statements in accordance with U.S. GAAP, indicate by check mark if the registrant has elected not
to use the extended transition period for complying with any new or revised financial accounting standards† provided pursuant to Section 7(a)(2)(B) of the
Securities Act. ☐
 
† The term “new or revised financial accounting standard” refers to any update issued by the Financial Accounting Standards Board to its Accounting
Standards Codification after April 5, 2012.

 

CALCULATION OF REGISTRATION FEE

Title of Each Class of 
Securities to be Registered

Amount to be
Registered(1)

Proposed Maximum
Aggregate Price per

Unit(2)

Proposed Maximum
Aggregate Offering

Price(3)
Amount of

Registration Fee(3)(4)
Common Shares, nominal value €0.01 per share    (1)
Debt securities    (1)
Warrants    (1)
Purchase Contracts    (1)
Units    (1)

Total $56,654,127.08  $56,654,127.08 $6,866.48
(1) There are being registered hereunder such indeterminate number of the securities of each identified class being registered as may be sold by the registrant

from time to time at indeterminate prices, with the maximum aggregate public offering price not to exceed $150,000,000. If any debt securities are issued
at an original issue discount, then the offering price of such debt securities shall be in such greater principal amount as shall result in a maximum
aggregate offering price not to exceed $150,000,000, less the aggregate dollar amount of all securities previously issued hereunder. The $150,000,000
maximum aggregate offering price includes $93,345,872.92 in aggregate amount registered on Registration Statement on Form F-3 (Registration No 333-
207235) which was declared effective on October 23, 2015 (the “Prior Registration Statement”) that remained unsold by the Company pursuant thereto
which, pursuant to Rule 415(a)(6) of the Securities Act of 1933, as amended (the “Securities Act”), is being rolled over and included in this registration
statement (see footnote 4 below). As such, the proposed maximum aggregate offering price of new securities being registered hereunder is
$56,654,127.08.

 
(2) The proposed maximum aggregate price per unit of each class of securities will be determined from time to time by the registrant in connection with the

issuance by the registrant of the securities registered hereunder and is not specified as to each class of securities pursuant to the General Instruction II.C.
of Form F-3 under the Securities Act.

 
(3) Estimated solely for the purpose of calculating the registration fee pursuant to Rule 457(o) under the Securities Act with respect to the securities to be

sold by the registrant. In no event will the aggregate offering price of all securities sold by the registrant from time to time pursuant to this registration
statement exceed $150,000,000.

 
(4) Pursuant to Rule 415(a)(6) under the Securities Act, the securities registered hereunder include unsold securities previously registered by the Company

pursuant to the Prior Registration Statement. The Prior Registration Statement registered the offer and sale of an indeterminate number of common
shares, principal amount of debt securities, purchase contracts, warrants to purchase common shares, debt securities or other securities, and units
(collectively, the “Shelf Securities”) having an aggregate initial offering price not to exceed $150,000,000, $93,345,872.92 of which Shelf Securities
remain unsold by the Company as of the date of filing of this registration statement. The registrant has determined to include in this registration statement
unsold Shelf Securities under the Prior Registration Statement with an aggregate offering price of $93,345,872.92 (the “Unsold Securities”). Pursuant to
Rule 415(a)(6) under the Securities Act, the filing fee of $9,399.92 relating to the Unsold Securities under the Prior Registration Statement, which was
paid under the Prior Registration Statement, will continue to be applied to the Unsold Securities registered pursuant to this registration statement. The
registrant is also registering new shelf securities on this registration statement with an aggregate initial offering price of $56,654,127.08 (the “New
Securities”), which aggregate offering price is not specified as to each class of security. To the extent that, after the filing date hereof and prior to the
effectiveness of this registration statement, the registrant sells any Unsold Securities pursuant to the Prior Registration Statement, the Registrant will
identify in a pre-effective amendment to this registration statement the updated amount of Unsold Securities from the Prior Registration Statement to be
included in this registration statement pursuant to Rule 415(a)(6) and the updated amount of New Securities to be registered on this registration
statement. Pursuant to Rule 415(a)(6), the offering of the Unsold Securities under the Prior Registration Statement will be deemed terminated as of the
date of effectiveness of this registration statement. The filing fee of $9,399.92 relating to the Unsold Securities under the Prior Registration Statement,
which was paid under the Prior Registration Statement, will continue to be applied to the Unsold Securities registered pursuant to this registration
statement. A filing fee of $6,866.48 with respect to the New Securities is being paid in connection with the filing of this registration statement.

 
 

The Registrant hereby amends this Registration Statement on such date or dates as may be necessary to delay its effective date until the Registrant
shall file a further amendment which specifically states that this Registration Statement shall thereafter become effective in accordance with Section
8(a) of the Securities Act of 1933 or until the Registration Statement shall become effective on such date as the Commission, acting pursuant to said
Section 8(a), may determine.

 

 



 
EXPLANATORY NOTE

 
We currently have an existing shelf registration statement on Form F-3, File No. 333-207235, which was declared effective on October 23, 2015 (the “Prior
Registration Statement”). The Prior Registration Statement expires on October 23, 2018 with respect to securities to be sold by the Company pursuant to Rule
415(a)(5) under the Securities Act. One of the offerings registered under the Prior Registration Statement was the offering of our common shares under a sales
agreement we entered into with Cowen and Company, LLC in October 2015. On October 22, 2018, we entered into a new sales agreement with Cowen and
Company, LLC (the “Sales Agreement”).
 
This registration statement contains two prospectuses:
 

· a base prospectus which covers the offering, issuance and sale of up to $150,000,000 of the registrant’s common shares, debt securities, warrants,
purchase contracts and units; and

 
· a sales agreement prospectus supplement covering the offering, issuance and sale of up to $50,000,000 of the registrant’s common shares that may be

issued and sold under the Sales Agreement between the registrant and Cowen and Company, LLC.
 
The base prospectus immediately follows this explanatory note. The specific terms of any securities to be offered pursuant to the base prospectus will be
specified in a prospectus supplement to the base prospectus. The sales agreement prospectus supplement immediately follows the base prospectus. The dollar
amount of common shares that may be offered, issued and sold under the sales agreement prospectus supplement is included in the $150,000,000 of securities
that may be offered, issued and sold by the registrant under the base prospectus. Upon termination of the Sales Agreement, any portion of the $50,000,000
included in the sales agreement prospectus supplement that is not sold pursuant to the Sales Agreement will be available for sale in other offerings pursuant to
the base prospectus.
 
 

 



 
The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration statement filed with the

Securities and Exchange Commission is effective. This prospectus is not an offer to sell these securities, and we are not soliciting an offer to buy these
securities in any jurisdiction where the offer or sale is not permitted.

 
Subject to completion, dated October 22, 2018

 
PROSPECTUS
 

$150,000,000
Common Shares, Debt Securities, Warrants, Purchase Contracts and Units

 

Affimed N.V.
(incorporated in the Netherlands)

 
We may offer, from time to time, in one or more offerings, common shares, senior debt securities, subordinated debt securities, warrants, purchase

contracts or units, which we collectively refer to as the “securities.” The aggregate initial offering price of the securities that we may offer and sell under this
prospectus will not exceed $150,000,000. We may offer and sell any combination of the securities described in this prospectus in different series, at times, in
amounts, at prices and on terms to be determined at or prior to the time of each offering. This prospectus describes the general terms of these securities and
the general manner in which these securities will be offered. We will provide the specific terms of these securities in supplements to this prospectus. The
prospectus supplements will also describe the specific manner in which these securities will be offered and may also supplement, update or amend
information contained in this prospectus. You should read this prospectus and any applicable prospectus supplement before you invest.

 
The securities covered by this prospectus may be offered through one or more underwriters, dealers and agents, or directly to purchasers. The names of

any underwriters, dealers or agents, if any, will be included in a supplement to this prospectus. For general information about the distribution of securities
offered, please see “Plan of Distribution” beginning on page 24.

 
Our common shares are listed on the Nasdaq Global Market under the symbol “AFMD.” On October 19, 2018, the last sale price of our common shares

as reported by the Nasdaq Global Market was $3.21 per common share. As of October 19, 2018, the aggregate market value of our outstanding common
shares held by non-affiliates was approximately $159,440,725.68 based on approximately 62,427,920 outstanding common shares, of which approximately
49,670,008 common shares were held by non-affiliates. We have not offered any securities pursuant to General Instruction I.B.5 of Form F-3 during the prior
12 calendar month period that ends on, and includes, the date of this prospectus.

 
Investing in our securities involves risks. See “Risk Factors” beginning on page 3 of this prospectus.
 
Neither the U.S. Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or

determined if this prospectus is truthful or complete. Any representation to the contrary is a criminal offense.
 

The date of this prospectus is             , 2018.
 

 



 
We have not authorized anyone to provide any information other than that contained in or incorporated by reference in this prospectus and any

related prospectus supplement we provide to you. We have not authorized anyone to provide you with different or additional information. We are
not making an offer of securities in any jurisdiction where the offer is not permitted. You should not assume that the information contained in or
incorporated by reference in this prospectus is accurate as of any date other than the date on the front of this prospectus. Unless otherwise noted or
the context otherwise requires, references in this prospectus to “Affimed” “the Company,” “our company,” “we,” “us” or “our” refer to Affimed
N.V. (Affimed Therapeutics AG prior to our corporate reorganization on September 17, 2014) and its subsidiaries.
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ABOUT THIS PROSPECTUS

 
This prospectus is part of a registration statement that we filed with the Securities and Exchange Commission, or the SEC, utilizing a “shelf” registration

process. Under this shelf process, we may sell any combination of the securities described in this prospectus in one or more offerings. This prospectus
provides you with a general description of the securities we may offer. Each time we sell securities, we will provide a prospectus supplement that will contain
specific information about the terms of that offering. The prospectus supplement may also add, update or change information contained in this prospectus.
You should read both this prospectus and any prospectus supplement together with additional information described under the headings “Where You Can Find
More Information” and “Incorporation of Certain Information by Reference.”

 
We have filed or incorporated by reference exhibits to the registration statement of which this prospectus forms a part. You should read the exhibits

carefully for provisions that may be important to you.
 
Neither the delivery of this prospectus nor any sale made under it implies that there has been no change in our affairs or that the information in

this prospectus is correct as of any date after the date of this prospectus. You should not assume that the information in this prospectus, including
any information incorporated in this prospectus by reference, the accompanying prospectus supplement or any free writing prospectus prepared by
us, is accurate as of any date other than the date on the front of those documents. Our business, financial condition, results of operations and
prospects may have changed since that date.

 
You should not assume that the information contained in this prospectus is accurate as of any other date.
 

WHERE YOU CAN FIND MORE INFORMATION
 

We file annual reports on Form 20-F, reports on Form 6-K, and other information with the SEC under the Securities Exchange Act of 1934, as amended,
or the Exchange Act. You may read and copy this information at the following location of the SEC: Public Reference Room, 100 F Street, N.E., Washington,
D.C. 20549.

 
You may obtain information on the operation of the SEC’s Public Reference Room by calling the SEC at 1-800-SEC-0330. The SEC also maintains an

Internet site that contains reports and other information about issuers like us who file electronically with the SEC. The address of the site is
http://www.sec.gov.

 
As a foreign private issuer, we are exempt under the Exchange Act from, among other things, the rules prescribing the furnishing and content of proxy

statements, and our managing directors and supervisory directors and principal shareholders are exempt from the reporting and short-swing profit recovery
provisions contained in Section 16 of the Exchange Act. In addition, we are not required under the Exchange Act to file periodic reports and financial
statements with the SEC as frequently or as promptly as U.S. companies whose securities are registered under the Exchange Act.

 
SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS

 
This prospectus and the financial statements and other documents incorporated by reference in this prospectus contain forward-looking statements,

including statements concerning our industry, our operations, our anticipated financial performance and financial condition, and our business plans and
growth strategy and product development efforts. These statements constitute forward-looking statements within the meaning of Section 27A of the Securities
Act of 1933, as amended, or the Securities Act, and Section 21E of the Exchange Act. Many of the forward-looking statements contained in this prospectus
can be identified by the use of forward-looking words such as “anticipate,” “believe,” “could,” “expect,” “should,” “plan,” “intend,” “estimate” and
“potential,” among others. Readers are cautioned not to place undue reliance on these forward-looking statements, which speak only as of their dates. These
forward-looking statements are based on estimates and assumptions by our management that, although we believe to be reasonable, are inherently uncertain
and subject to a number of risks and uncertainties.

 
The following represent some, but not necessarily all, of the factors that could cause actual results to differ from historical results or those anticipated or

predicted by our forward-looking statements:
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· our operation as a development stage company with limited operating history and a history of operating losses; as of June 30, 2018, our accumulated

deficit was €198.9 million;
 

· the chance our clinical trials may be delayed or put on clinical hold, for example, due to slower than expected enrollment or regulatory actions, or
not be successful and clinical results may not reflect results seen in previously conducted preclinical studies and clinical trials;

 
· our reliance on contract manufacturers and contract research organizations over which we have limited control;

 
· our lack of adequate funding to complete development of our product candidates and the risk we may be unable to access additional capital on

reasonable terms or at all to complete development and begin commercialization of our product candidates;
 

· our dependence on the success of AFM13 and AFM11, which are still in clinical development and may eventually prove to be unsuccessful or
commercially not exploitable;

 
· uncertainty surrounding whether any of our product candidates will gain regulatory approval, which is necessary before they can be commercialized;

 
· the outcome of any, or any discussions we may enter regarding, acquisitions, dispositions, partnerships, license transactions or changes to our capital

structure, including our receipt of milestone payments or royalties or any future securities offerings;
 

· the chance that we may become exposed to costly and damaging liability claims resulting from the testing of our product candidates in the clinic or
in the commercial stage;

 
· if our product candidates obtain regulatory approval, our being subject to expensive ongoing obligations and continued regulatory overview;

 
· enacted and future legislation may increase the difficulty and cost for us to obtain marketing approval and commercialization;

 
· the chance that our products may not gain market acceptance, in which case we may not be able to generate product revenues;

 
· our reliance on our current strategic relationships with the DKFZ, Xoma, LLS, Merck, The MD Anderson Cancer Center, Nektar, Genentech,

Amphivena and Amphivena’s other investors and partners, including MPM Capital and Calibrium (formerly Aeris Capital), and the potential failure
to enter into new strategic relationships;

 
· our reliance on third parties to conduct our nonclinical and clinical trials and on third-party single-source suppliers to supply or produce our product

candidates;
 

· our ability to scale-up manufacturing processes of our product candidates and reduce the cost of manufacturing our product candidates in advance of
any commercialization;

 
· our future growth and ability to compete, which depends on our retaining key personnel and recruiting additional qualified personnel; and

 
· other risk factors discussed under “Risk Factors.”

 
Our actual results or performance could differ materially from those expressed in, or implied by, any forward-looking statements relating to those

matters. Accordingly, no assurances can be given that any of the events anticipated by the forward-looking statements will transpire or occur, or if any of
them do so, what impact they will have on our results of operations, cash flows or financial condition. Except as required by law, we are under no obligation,
and expressly disclaim any obligation, to update, alter or otherwise revise any forward-looking statement, whether written or oral, that may be made from
time to time, whether as a result of new information, future events or otherwise.
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AFFIMED N.V.

 
We are a clinical-stage biopharmaceutical company focused on discovering and developing highly targeted cancer immunotherapies. Our product

candidates are being developed in the field of immuno-oncology, which represents an innovative approach to cancer treatment that seeks to harness the body’s
own immune defenses to fight tumor cells. The most potent cells of the human defense arsenal are types of white blood cells called Natural Killer cells, or NK
cells, and T cells. Leveraging our modular and versatile ROCK® (Redirected Optimized Cell Killing) platform, we generate proprietary, next-generation
bispecific antibodies, which are designed to direct and establish a bridge between either NK cells or T cells and cancer cells. Our tetravalent bispecific
immune cell engagers have the ability to bring NK cells or T cells into proximity and trigger a signal cascade that leads to the destruction of cancer cells. Due
to their novel tetravalent architecture (which provides for four binding domains), our tetravalent bispecific immune cell engagers bind to their targets with
high affinity and have half-lives that allow regular intravenous administration. We believe, based on their mechanism of action and the preclinical and clinical
data we have generated to date, that our product candidates, alone or in combination, may ultimately improve response rates, clinical outcomes and survival in
cancer patients and could eventually become a cornerstone of modern targeted oncology care. Building on our leadership in the NK cell space, we are also
developing novel tetravalent, bispecific antibody formats with the potential to tailor immune-engaging therapy to different indications and settings.

 
On September 17, 2014, in connection with our corporate reorganization prior to the closing of our initial public offering, we changed our name to

Affimed N.V. The common shares covered by this prospectus refer to the common shares of Affimed N.V. The offices of Affimed N.V. are located at
Technologiepark, Im Neuenheimer Feld 582, 69120 Heidelberg, Germany. Our telephone number is (+49) 6221-6743-60. Investors should contact us for any
inquiries at the address and telephone number of our principal executive office. Our principal website is www.affimed.com. The information contained on our
website is not a part of this prospectus.

 
RISK FACTORS

 
Before making a decision to invest in our securities, you should carefully consider the risks described under “Risk Factors” in the applicable prospectus

supplement and in our then most recent Annual Report on Form 20-F, and in any updates to those risk factors in our reports on Form 6-K incorporated herein,
together with all of the other information appearing or incorporated by reference in this prospectus and any applicable prospectus supplement, in light of your
particular investment objectives and financial circumstances.

 
RATIO OF EARNINGS TO FIXED CHARGES

 
The following table sets forth our ratio of earnings to fixed charges for each of the periods indicated. You should read this table in conjunction with the

consolidated financial statements and notes incorporated by reference in this prospectus.
 

 Six Months
Ended June 30, 2018 

Fiscal Year Ended December 31,
 2017 2016 2015 2014 2013
 (Unaudited)      

Ratio of earnings to fixed charges * * * * * *
 

* Our earnings were insufficient to cover fixed charges by €16.2 million for the six months ended June 30, 2018 and €30.2 million, €32.3 million, €20.2
million, €0.4 million and €26.1 million for the years ended December 31, 2017, 2016, 2015. 2014 and 2013, respectively.

 
For purposes of calculating the ratios in the table above, earnings consist of net profit/(loss) before income taxes plus fixed charges. Fixed charges

include interest expense on indebtedness, interest expense on preferred shares and an estimate of the interest expense (6% for all periods) within rental
expense.

 
Our ratios of earnings to combined fixed charges and preferred share dividends for the periods indicated above are the same as our ratios of earnings to

fixed charges set forth above.
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USE OF PROCEEDS

 
Unless otherwise indicated in a prospectus supplement, the net proceeds from our sale of the securities will be used for general corporate purposes and

other business opportunities.
 

DESCRIPTION OF SHARE CAPITAL AND ARTICLES OF ASSOCIATION
 

General
 

We were incorporated pursuant to the laws of the Netherlands as Affimed Therapeutics B.V. in May 2014 to become a holding company for Affimed
Therapeutics AG prior to consummation of our initial public offering. Affimed Therapeutics AG was founded in 2000 as a spin-off from Deutsches
Krebsforschungszentrum, the German Cancer Research Centre, or the DKFZ, by Professor Melvyn Little in Heidelberg, Germany. Pursuant to the terms of a
corporate reorganization that was completed prior to the consummation of our initial public offering, all of the interests in Affimed Therapeutics AG were
exchanged for newly issued common shares of Affimed Therapeutics B.V. and, as a result, Affimed Therapeutics AG became a wholly owned subsidiary of
Affimed Therapeutics B.V. Prior to consummation of our initial public offering, we converted into a public company with limited liability (naamloze
vennootschap) pursuant to a Deed of Amendment and Conversion, and our legal name is now Affimed N.V.

 
We are registered with the Trade Register of the Chamber of Commerce (handelsregister van de Kamer van Koophandel) under number 60673389. Our

corporate seat is in Amsterdam, the Netherlands, and our registered office is in Heidelberg, Germany.
 
Our authorized share capital is €3,119,500, divided into 155,975,000 common shares, each with a nominal value of €0.01 and 155,975,000 cumulative

preferred shares, each with a nominal value of €0.01, and our issued share capital is €624,279.20, in each case, as of October 15, 2018.
 
We have adopted an anti-takeover measure pursuant to which our management board may, subject to supervisory board approval but without shareholder

approval, issue (or grant the right to acquire) cumulative preferred shares. We may issue an amount of cumulative preferred shares up to 100% of our issued
capital immediately prior to the issuance of such preferred shares. In such event, the cumulative preferred shares will be issued to a separate, newly
established foundation, which will be structured to operate independently of us. If the management board determines to issue the cumulative preferred shares
to such a foundation, the foundation’s articles of association will provide that it will act to serve the best interests of us, our associated business and all parties
connected to us, by opposing any influences that conflict with these interests and threaten to undermine our continuity, independence and identity.

 
The cumulative preferred shares will be issued to the foundation for their nominal value, of which only 25% will be due upon issuance. In accordance

with Dutch law, the voting rights of our shares are based on their nominal value and as we expect our common shares to trade substantially in excess of
nominal value, cumulative preferred shares issued at nominal value can obtain significant voting power for a substantially reduced price and thus be used as a
defensive measure. These cumulative preferred shares will have both a liquidation and dividend preference over our common shares and will accrue cash
dividends at a fixed rate.

 
The management board may issue these cumulative preferred shares to protect us from influences that do not serve our best interests and threaten to

undermine our continuity, independence and identity. These influences may include a third party acquiring a significant percentage of our common shares, our
receipt of an offer for our common shares, other concentration of control over our common shares or any other form of pressure on us to alter our strategic
policies or anticipation that any such events may come to exist.

 
Under Dutch law, our authorized share capital is the maximum capital that we may issue without amending our Articles of Association. An amendment

of our Articles of Association would require a resolution of the general meeting of shareholders upon proposal by the management board with the prior
approval of the supervisory board.

 
Initial settlement of any common shares to be issued pursuant to this prospectus will take place through The Depository Trust Company, or DTC, in

accordance with its customary settlement procedures for equity securities.
 

4 



 
Each person owning common shares held through DTC must rely on the procedures thereof and on institutions that have accounts therewith to exercise any
rights of a holder of the common shares.

 
Stock Exchange Listing
 

Our common shares are listed on the Nasdaq Global Market under the symbol “AFMD.”
 

Articles of Association and Dutch Law
 

Set forth below is a summary of relevant information concerning our share capital and material provisions of our Articles of Association and applicable
Dutch law. This summary does not constitute legal advice regarding those matters and should not be regarded as such.

 
Company’s Shareholders’ Register
 

Subject to Dutch law and the Articles of Association, we must keep our shareholders’ register accurate and up-to-date. The management board keeps our
shareholders’ register and records names and addresses of all holders of shares, showing the date on which the shares were acquired, the date of the
acknowledgement by or notification of us as well as the amount paid on each share. The register also includes the names and addresses of those with a right of
use and enjoyment (vruchtgebruik) in shares belonging to another or a pledge in respect of such shares. There is no restriction on the ownership of our shares.
Any common shares to be issued pursuant to this prospectus will be held through DTC, therefore DTC or its nominee will be recorded in the shareholders’
register as the holder of the common shares.

 
Corporate Objectives
 

Pursuant to the Articles of Association, our corporate objectives are:
 
· the research, development, manufacture and commercialization of products for the detection, prevention and treatment of human and non-human

diseases and conditions and to provide services therewith;
 

· to incorporate, participate in, conduct the management of and take any other financial interest in other companies and enterprises;
 

· to render administrative, technical, financial, economic or managerial services to other companies, persons or enterprises;
 

· to acquire, dispose of manage and exploit real and personal property, including patents, marks, licenses, permits and other intellectual property
rights;

 
· to borrow and/or lend moneys, act as surety or guarantor in any other manner, and bind itself jointly and severally or otherwise in addition to or on

behalf of others; and
 

· the foregoing, whether or not in collaboration with third parties, and inclusive of the performance and promotion of all activities which directly and
indirectly relate to those objects, all this in the broadest sense.

 
Limitation on Liability and Indemnification Matters
 

Under Dutch law, managing directors and supervisory directors and certain other officers may be held liable for damages in the event of improper or
negligent performance of their duties. They may be held jointly and severally liable for damages to the Company and to third parties for infringement of the
Articles of Association or of certain provisions of the Dutch Civil Code. In certain circumstances, they may also incur additional specific civil and criminal
liabilities. Managing directors and supervisory directors and certain other officers are also insured under an insurance policy taken out by us against damages
resulting from their conduct when acting in the capacities as such directors or officers, as applicable. In addition, our Articles of Association provide for
indemnification of our current and former managing directors and supervisory directors. These provisions give managing directors and supervisory directors
the right, to the fullest extent permitted by law, to recover from us amounts, including but not limited to litigation expenses, and any damages they are ordered
to pay, in relation to acts or omissions in the performance of
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their duties. However, there is generally no entitlement to indemnification for acts or omissions that amount to willful (opzettelijk), intentionally reckless
(bewust roekeloos) or seriously culpable (ernstig verwijtbaar) conduct.

 
Shareholders’ Meetings and Consents
 

General Meeting
 

General meetings of shareholders may be held in Amsterdam, Rotterdam, The Hague, Arnhem, Utrecht or the municipality of Haarlemmermeer
(Schiphol Airport), the Netherlands. The annual general meeting of shareholders must be held within six months of the end of each financial year. Additional
extraordinary general meetings of shareholders may also be held, whenever considered appropriate by the management board or the supervisory board.
Pursuant to Dutch law, one or more shareholders, who jointly represent at least one-tenth of the issued capital may, on their application, be authorized by a
Dutch district court to convene a general meeting of shareholders. The district court shall disallow the application if it does not appear that the applicants have
previously requested the management board and the supervisory board to convene a general meeting of shareholders and neither the management nor the
supervisory board has taken the necessary steps so that the general meeting of shareholders could be held within six weeks after the request.

 
General meetings of shareholders can be convened by a notice, which shall include an agenda stating the items to be discussed, including for the annual

general meeting of shareholders, among other things, the adoption of the annual accounts, appropriation of our profits and proposals relating to the
composition of the management board or supervisory board, including the filling of any vacancies in the management board or supervisory board. In addition,
the agenda shall include such items as have been included therein by the management board or supervisory board. The agenda shall also include such items
requested by one or more shareholders, and others entitled to attend general meetings of shareholders, representing at least 3% of the issued share capital.
Requests must be made in writing and received by the management board at least 60 days before the day of the convocation of the meeting. No resolutions
shall be adopted on items other than those which have been included in the agenda. In accordance with the Dutch Corporate Governance Code, or DCGC, a
shareholder shall exercise the right of putting an item on the agenda only after consulting the management board in that respect. If one or more shareholders
intend to request that an item be put on the agenda that may result in a change in the company’s strategy, the management board may invoke a response time
of a maximum of 180 days until the day of the general meeting of shareholders.

 
The general meeting is presided over by the chairman of the supervisory board. However, the chairman may charge another person to preside over the

general meeting in his place even if he himself is present at the meeting. If the chairman of the supervisory board is absent and he has not charged another
person to preside over the meeting in his place, the supervisory directors present at the meeting shall appoint one of them to be chairman. If no supervisory
directors are present at the general meeting, the general meeting is to be presided over by one of the managing directors designated for that purpose by the
management board. Managing directors and supervisory directors may attend a general meeting of shareholders. In these meetings, they have an advisory
vote. The chairman of the meeting may decide at its discretion to admit other persons to the meeting.

 
All shareholders and others entitled to attend general meetings of shareholders are authorized to attend the general meeting of shareholders, to address the

meeting and, in so far as they have such right, to vote.
 

Quorum and Voting Requirements
 

Each common share confers the right on the holder to cast one vote at the general meeting of shareholders. Shareholders may vote by proxy. No votes
may be cast at a general meeting of shareholders on shares held by us or our subsidiaries or on shares for which we or our subsidiaries hold depositary
receipts. Nonetheless, the holders of a right of use and enjoyment (vruchtgebruik) and the holders of a right of pledge in respect of shares held by us or our
subsidiaries in our share capital are not excluded from the right to vote on such shares, if the right of use and enjoyment (vruchtgebruik) or the right of pledge
was granted prior to the time such shares were acquired by us or any of our subsidiaries. Neither we nor any of our subsidiaries may cast votes in respect of a
share on which we or such subsidiary holds a right of use and enjoyment (vruchtgebruik) or a right of pledge. Shares which are not entitled to voting rights
pursuant to the preceding sentences will not be taken into account for the purpose of determining the number of shareholders that vote and that are present or
represented, or the amount of the share capital that is provided or that is represented at a general meeting of shareholders.
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Decisions of the general meeting of shareholders are taken by an absolute majority of votes cast, except where Dutch law or the Articles of Association

provide for a qualified majority or unanimity.
 

Directors
 

Election of Directors
 

Under our Articles of Association, our managing directors and supervisory directors are appointed by the general meeting of shareholders upon a binding
nomination by our supervisory board. The general meeting of shareholders may overrule the binding nomination by a resolution adopted with a two-thirds
majority of the votes cast representing at least half of the issued share capital. If the general meeting of shareholders overrules the binding nomination, the
supervisory board shall make a new binding nomination.

 
Duties and Liabilities of Directors
 

Under Dutch law, the management board is responsible for our management, strategy, policy and operations. The supervisory board is responsible for
supervising the conduct of and providing advice to the management board and for supervising our business generally. Furthermore, each member of the
management board and the supervisory board has a duty to act in the corporate interest of the company. Under Dutch law, the corporate interest extends to the
interests of all corporate stakeholders, such as shareholders, creditors, employees, customers and suppliers. The duty to act in the corporate interest of the
company also applies in the event of a proposed sale or break-up of the company, whereby the circumstances generally dictate how such duty is to be applied.
Any resolution of the management board regarding a significant change in our identity or character requires shareholder approval.

 
Dividends and Other Distributions
 

Amount Available for Distribution
 

We may only make distributions to our shareholders if our shareholders’ equity exceeds the sum of the paid-in and called-up share capital plus the
reserves as required to be maintained by Dutch law or by the Articles of Association. Under the Articles of Association, if any of the cumulative preferred
shares are outstanding, a dividend is first paid out of the profit, if available for distribution, on the cumulative preferred shares. Any amount remaining out of
the profit is carried to reserve as the management board determines, subject to the approval of the supervisory board. After reservation by the management
board of any profit, the remaining profit will be at the disposal of the general meeting of shareholders.

 
We only make a distribution of dividends to our shareholders after the adoption of our annual accounts demonstrating that such distribution is legally

permitted. The management board is permitted, subject to certain requirements and subject to approval of the supervisory board, to declare interim dividends
without the approval of the general meeting of shareholders.

 
Dividends and other distributions shall be made payable not later than the date determined by the management board. Claims to dividends and other

distributions not made within five years from the date that such dividends or distributions became payable, will lapse and any such amounts will be
considered to have been forfeited to us (verjaring).

 
We do not anticipate paying any cash dividends for the foreseeable future.
 

Exchange Controls
 

Under existing laws of the Netherlands, there are no exchange controls applicable to the transfer to persons outside of the Netherlands of dividends or
other distributions with respect to, or of the proceeds from the sale of, shares of a Dutch company.

 
Squeeze out Procedures
 

Pursuant to Section 92a, Book 2, Dutch Civil Code, a shareholder who for his own account holds at least 95% of our issued share capital may initiate
proceedings against the other shareholders jointly for the transfer of their shares to such shareholder. The proceedings are held before the Enterprise Chamber
of the Amsterdam Court of
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Appeal, or the Enterprise Chamber, and can be instituted by means of a writ of summons served upon each of the other shareholders in accordance with the
provisions of the Dutch Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering). The Enterprise Chamber may grant the claim for squeeze out in
relation to the other shareholders and will determine the price to be paid for the shares, if necessary after appointment of one or three experts who will offer
an opinion to the Enterprise Chamber on the value to be paid for the shares of the other shareholders. Once the order to transfer becomes final before the
Enterprise Chamber, the person acquiring the shares shall give written notice of the date and place of payment and the price to the holders of the shares to be
acquired whose addresses are known to him. Unless the addresses of all of them are known to the acquiring person, such person is required to publish the
same in a daily newspaper with a national circulation.

 
COMPARISON OF DUTCH LAW AND OUR ARTICLES OF ASSOCIATION AND U.S. CORPORATE LAW

 
The following comparison between Dutch corporation law, which applies to us, and Delaware corporation law, the law under which many publicly listed

corporations in the United States are incorporated, discusses additional matters not otherwise described in this prospectus. Although we believe this summary
is materially accurate, the summary is subject to Dutch law, including Book 2 of the Dutch Civil Code and the DCGC and Delaware corporation law,
including the Delaware General Corporation Law.

 
Corporate Governance
 

Duties of directors
 
The Netherlands. We have a two-tier board structure consisting of our supervisory board (raad van commissarissen) and a separate management board

(raad van bestuur).
 
Under Dutch law, the management board is collectively responsible for the management and the strategy, policy and operations of the company. The

supervisory board is responsible for supervising the conduct of and providing advice to the management board and for supervising the business generally.
Furthermore, each member of the management board and the supervisory board has a duty to act in the corporate interest of the company and the business
connected with it. Under Dutch law, the corporate interest extends to the interests of all corporate stakeholders, such as shareholders, creditors, employees,
customers and suppliers. The duty to act in the corporate interest of the company also applies in the event of a proposed sale or break-up of the company,
whereby the circumstances generally dictate how such duty is to be applied.

 
Delaware. The board of directors bears the ultimate responsibility for managing the business and affairs of a corporation. In discharging this function,

directors of a Delaware corporation owe fiduciary duties of care and loyalty to the corporation and to its stockholders. Delaware courts have decided that the
directors of a Delaware corporation are required to exercise informed business judgment in the performance of their duties. Informed business judgment
means that the directors have informed themselves of all material information reasonably available to them. Delaware courts have also imposed a heightened
standard of conduct upon directors of a Delaware corporation who take any action designed to defeat a threatened change in control of the corporation. In
addition, under Delaware law, when the board of directors of a Delaware corporation approves the sale or break-up of a corporation, the board of directors
may, in certain circumstances, have a duty to obtain the highest value reasonably available to the stockholders.

 
Director terms
 

The Netherlands. Under Dutch law, managing directors and supervisory directors of a listed company are generally appointed for an individual term of a
maximum of four years. There is no limit to the number of consecutive terms managing directors may serve. For supervisory directors, a limit of twelve years
generally applies. Our managing directors are appointed by the general meeting of shareholders for an indefinite period of time. Our supervisory directors are
also appointed by the general meeting of shareholders for a term of up to four years. A supervisory director may be reappointed once for a term of up to four
years. A supervisory director may subsequently be reappointed for a period of up to two years, which period can be extended with up to two years. In the
event of a re-appointment of a supervisory director after he or she has served as supervisory director for eight years, the supervisory board report should
include the reasons for such re-appointment.

 

8 



 
The supervisory board has drawn up a resignation schedule for the supervisory directors.
 
The general meeting of shareholders shall at all times be entitled to suspend or dismiss a member of the management board or supervisory board. The

general meeting of shareholders may only adopt a resolution to suspend or dismiss such a member with a two-thirds majority of the votes cast, if such
majority represents more than half of the issued share capital, unless the proposal was made by the supervisory board, in which case a simple majority is
sufficient. The supervisory board may at all times suspend (but not dismiss) a member of the management board.

 
Delaware. The Delaware General Corporation Law generally provides for a one-year term for directors, but permits directorships to be divided into up to

three classes with up to three-year terms, with the years for each class expiring in different years, if permitted by the certificate of incorporation, an initial
bylaw or a bylaw adopted by the stockholders. A director elected to serve a term on a “classified” board may not be removed by stockholders without cause.
There is no limit in the number of terms a director may serve.

 
Director vacancies
 
The Netherlands. Under Dutch law, new managing directors and supervisory directors are appointed by the general meeting of shareholders. Under our

Articles of Association, our managing directors and supervisory directors are appointed by the general meeting of shareholders upon the binding nomination
by our supervisory board. However, the general meeting of shareholders may at all times overrule the binding nomination with a two-thirds majority of the
votes cast, if such majority represents more than half of the issued share capital. If the general meeting of shareholders overrules the binding nomination, the
supervisory board shall make a new binding nomination.

 
Delaware. The Delaware General Corporation Law provides that vacancies and newly created directorships may be filled by a majority of the directors

then in office (even though less than a quorum) unless (i) otherwise provided in the certificate of incorporation or bylaws of the corporation or (ii) the
certificate of incorporation directs that a particular class of stock is to elect such director, in which case any other directors elected by such class, or a sole
remaining director elected by such class, will fill such vacancy.

 
Conflict-of-interest transactions
 
The Netherlands. Managing directors and supervisory directors shall not take part in any discussion or decision-making that involves a subject or

transaction in relation to which he or she has a personal conflict of interest with the company or the business connected with it. Our Articles of Association
provide that if as a result thereof no resolution of the management board can be adopted, the resolution is adopted by the supervisory board. If as a result of
the conflict of interest of supervisory directors no resolution of the supervisory board can be adopted, the resolution can nonetheless be adopted by the
supervisory board. In that case, each supervisory board member is entitled to participate in the discussion and decision making process of the supervisory
board and to cast a vote.

 
Delaware. The Delaware General Corporation Law generally permits transactions involving a Delaware corporation and an interested director of that

corporation if:
 
· the material facts as to the director’s relationship or interest are disclosed and a majority of disinterested directors consent;

 
· the material facts are disclosed as to the director’s relationship or interest and a majority of shares entitled to vote thereon consent; or

 
· the transaction is fair to the corporation at the time it is authorized by the board of directors, a committee of the board of directors or the

stockholders.
 

Proxy voting by directors
 
The Netherlands. An absent member of the management board may issue a proxy for a specific management board meeting but only to another

management board member in writing. An absent member of the supervisory
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board may issue a proxy for a specific supervisory board meeting but only to another supervisory board member in writing.

 
Delaware. A director of a Delaware corporation may not issue a proxy representing the director’s voting rights as a director.
 

Dutch Corporate Governance Code
 

The DCGC contains both principles and best practice provisions for management boards, supervisory boards, shareholders and general meetings of
shareholders, financial reporting, auditors, disclosure, compliance and enforcement standards. A copy of the DCGC can be found on www.mccg.nl . As a
Dutch company, we are subject to the DCGC and are required to disclose in our annual report, filed in the Netherlands, whether we comply with the
provisions of the DCGC. If we do not comply with the provisions of the DCGC (for example, because of a conflicting Nasdaq requirement or otherwise), we
must list the reasons for any deviation from the DCGC in our annual report. Our deviations from the DCGC are summarized below.

 
Profile of the Supervisory Board

 
· The Supervisory Board is currently working on an update of its profile and we have therefore not yet published such profile on our website, which

qualifies as a deviation from best practice provision 2.1.1 of the DCGC.
 
Remuneration

 
· We have granted and intend to grant options and restricted stock units in the future to members of our management board. These options provide for

vesting conditions which allow exercise of one third of the options after the first anniversary of the grant date, which qualifies as a deviation from
best practice provision 3.1.2 of the DCGC. Such vesting conditions are market practice among companies listed at Nasdaq. We are in competition
with other companies in this field and intend to maintain an attractive compensation package for its current and any future management board
members.

 
· We have granted and intend to grant options and restricted stock units in the future to members of our supervisory board, which qualifies as a

deviation from best practice provision 3.3.2 of the DCGC. Such remuneration is in accordance with the Nasdaq corporate governance requirements
and market practice among companies listed at Nasdaq. We are in competition with other companies in this field and intend to maintain an attractive
compensation package for our current and any future supervisory board members. The number of option rights granted to each supervisory board
member is determined by the general meeting of shareholders.

 
· The remuneration committee of the Supervisory Board has not prepared a remuneration report, which qualifies as a deviation from best practice

provision 3.4.1 of the DCGC. An overview of the implementation and planning of the remuneration of managing and supervisory directors is
described in more detail in the annual report (20-F) filed with the Securities and Exchange Commission on March 20, 2018.

 
Board nominations and shareholder voting

 
· Pursuant to our articles of association, the supervisory board will nominate one or more candidates for each vacant seat on the management board or

the supervisory board. A resolution of our general meeting of shareholders to appoint a member of the management board or the supervisory board
other than pursuant to a nomination by our supervisory board requires at least two-thirds of the votes cast representing more than half of our issued
share capital, which qualifies as a deviation from best practice provision 4.3.3 of the DCGC. Although a deviation from the provision 4.3.3 of the
DCGC, the supervisory board and the management board hold the view that these provisions will enhance the continuity of our management and
policies.

 
Chairman of the compensation committee
 

10 



 
 

· Thomas Hecht, chairman of our supervisory board, chairs the compensation committee, which qualifies as a deviation from best practice provision
2.3.4 of the DCGC. We have opted out of the director independence requirements under applicable Nasdaq rules.

 
Shareholder rights
 

Voting rights
 
The Netherlands. In accordance with Dutch law and our Articles of Association, each issued common share and each issued cumulative preferred share

confers the right to cast one vote at the general meeting of shareholders. Each holder of shares may cast as many votes as it holds shares. Shares that are held
by us or our direct or indirect subsidiaries do not confer the right to vote.

 
In accordance with our Articles of Association, for each general meeting of shareholders, the management board may determine that a record date will be

applied in order to establish which shareholders are entitled to attend and vote at the general meeting of shareholders. Such record date shall be the 28th day
prior to the day of the general meeting. The record date and the manner in which shareholders can register and exercise their rights will be set out in the notice
of the meeting.

 
Delaware. Under the Delaware General Corporation Law, each stockholder is entitled to one vote per share of stock, unless the certificate of

incorporation provides otherwise. In addition, the certificate of incorporation may provide for cumulative voting at all elections of directors of the
corporation, or at elections held under specified circumstances. Either the certificate of incorporation or the bylaws may specify the number of shares and/or
the amount of other securities that must be represented at a meeting in order to constitute a quorum, but in no event will a quorum consist of less than one
third of the shares entitled to vote at a meeting.

 
Stockholders as of the record date for the meeting are entitled to vote at the meeting, and the board of directors may fix a record date that is no more than

60 nor less than 10 days before the date of the meeting, and if no record date is set then the record date is the close of business on the day next preceding the
day on which notice is given, or if notice is waived then the record date is the close of business on the day next preceding the day on which the meeting is
held. The determination of the stockholders of record entitled to notice or to vote at a meeting of stockholders shall apply to any adjournment of the meeting,
but the board of directors may fix a new record date for the adjourned meeting.

 
Shareholder proposals
 
The Netherlands. Pursuant to our Articles of Association, extraordinary general meetings of shareholders will be held whenever our supervisory board or

management board deems such to be necessary. Pursuant to Dutch law, one or more shareholders representing at least one-tenth of the issued capital may, on
their application, be authorized by a Dutch district court to convene a general meeting of shareholders. The district court shall disallow the application if it
does not appear that the applicants have previously requested the management board and the supervisory board to convene a general meeting of shareholders
and neither the management nor the supervisory board has taken the necessary steps so that the general meeting of shareholders could be held within six
weeks after the request.

 
Also, the agenda for a general meeting of shareholders shall include such items requested by one or more shareholders, and others entitled to attend

general meetings of shareholders, representing at least 3% of the issued share capital, except where the articles of association state a lower percentage. Our
Articles of Association do not state such lower percentage. Requests must be made in writing and received by the management board at least 60 days before
the day of the convocation of the meeting. In accordance with the DCGC, a shareholder shall exercise the right of putting an item on the agenda only after
consulting the management board in that respect. If one or more shareholders intend to request that an item be put on the agenda that may result in a change in
the company’s strategy, the management board may invoke a response time of a maximum of 180 days until the day of the general meeting of shareholders.

 
Delaware. Delaware law does not specifically grant stockholders the right to bring business before an annual or special meeting. However, if a Delaware

corporation is subject to the SEC’s proxy rules, a stockholder who owns at least $2,000 in market value, or 1% of the corporation’s securities entitled to vote,
and has owned such securities for at least one year, may propose a matter for a vote at an annual or special meeting in accordance with those rules.
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Action by written consent
 
The Netherlands. Under Dutch law, shareholders’ resolutions may be adopted in writing without holding a meeting of shareholders, provided that (i) the

articles of association allow such action by written consent, (ii) all shareholders agree on this practice for decision making and (iii) the resolution is adopted
unanimously by all shareholders that are entitled to vote. The requirement of unanimity renders the adoption of shareholder resolutions without holding a
meeting not feasible for publicly traded companies. Therefore, our Articles of Association do not provide for shareholder action by written consent.

 
Delaware. Although permitted by Delaware law, publicly listed companies do not typically permit stockholders of a corporation to take action by written

consent.
 
Appraisal rights
 
The Netherlands. The concept of appraisal rights is not known as such under Dutch law.
 
However, in accordance with the directive 2005/56/EC of the European Parliament and the Council of 26 October 2005 on cross-border mergers of

limited liability companies, Dutch law provides that, to the extent that the acquiring company in a cross-border merger is organized under the laws of another
EU member state, a shareholder of a Dutch disappearing company who has voted against the cross-border merger may file a claim with the Dutch company
for compensation. Such compensation is to be determined by one or more independent experts. The shares of such shareholder that are subject to such claim
will cease to exist as of the moment of effectiveness of the cross-border merger. Payment by the acquiring company is only possible if the resolution to
approve the cross-border merger by the corporate body of the other company or companies involved in the cross-border merger includes the acceptance of the
rights of the shareholders of the Dutch company to oppose the cross-border merger.

 
Delaware. The Delaware General Corporation Law provides for stockholder appraisal rights, or the right to demand payment in cash of the judicially

determined fair value of the stockholder’s shares, in connection with certain mergers and consolidations.
 
Shareholder suits
 
The Netherlands. In the event a third party is liable to a Dutch company, only the company itself can bring a civil action against that party. The individual

shareholders do not have the right to bring an action on behalf of the company. Only in the event that the cause for the liability of a third party to the company
also constitutes a tortious act directly against a shareholder does that shareholder have an individual right of action against such third party in its own name.
The Dutch Civil Code provides for the possibility to initiate such actions collectively. A foundation or an association whose objective is to protect the rights
of a group of persons having similar interests can institute a collective action. The collective action itself cannot result in an order for payment of monetary
damages but may only result in a declaratory judgment (verklaring voor recht). In order to obtain compensation for damages, the foundation or association
and the defendant may reach—often on the basis of such declaratory judgment—a settlement. A Dutch court may declare the settlement agreement binding
upon all the injured parties with an opt-out choice for an individual injured party. An individual injured party may also itself—outside the collective action—
institute a civil claim for damages.

 
Delaware. Under the Delaware General Corporation Law, a stockholder may bring a derivative action on behalf of the corporation to enforce the rights of

the corporation. An individual also may commence a class action suit on behalf of himself and other similarly situated stockholders where the requirements
for maintaining a class action under Delaware law have been met. A person may institute and maintain such a suit only if that person was a stockholder at the
time of the transaction which is the subject of the suit. In addition, under Delaware case law, the plaintiff normally must be a stockholder at the time of the
transaction that is the subject of the suit and throughout the duration of the derivative suit. Delaware law also requires that the derivative plaintiff make a
demand on the directors of the corporation to assert the corporate claim before the suit may be prosecuted by the derivative plaintiff in court, unless such a
demand would be futile.

 
Repurchase of shares
 
The Netherlands. Under Dutch law, when issuing shares, a public company with limited liability such as ours may not subscribe for newly issued shares

in its own capital. Such company may, however, subject to certain
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restrictions of Dutch law and its articles of association, acquire shares in its own capital. A listed public company with limited liability may acquire fully paid
shares in its own capital at any time for no valuable consideration. Furthermore, subject to certain provisions of Dutch law and its articles of association, such
company may repurchase fully paid shares in its own capital if (i) the company’s shareholders’ equity less the payment required to make the acquisition does
not fall below the sum of paid-up and called-up capital and any reserves required by Dutch law or its articles of association and (ii) the company and its
subsidiaries would not thereafter hold shares or hold a pledge over shares with an aggregate par value exceeding 50% of its then current issued share capital.
Such company may only acquire its own shares if its general meeting of shareholders has granted the management board the authority to effect such
acquisitions.

 
An acquisition of common shares for a consideration must be authorized by our general meeting of shareholders. Such authorization may be granted for a

maximum period of 18 months and must specify the number of common shares that may be acquired, the manner in which common shares may be acquired
and the price limits within which common shares may be acquired. Authorization is not required for the acquisition of common shares in order to transfer
them to our employees. The actual acquisition may only be effected by a resolution of our management board. At the general meeting held on June 19, 2018,
the general meeting of shareholders authorized our management board acting with the approval of our supervisory board, for a period of 18 months (until
December 19, 2019) to cause the repurchase of common shares by us of up to 10% of our issued share capital, for a price per share not exceeding 110% of the
most recent closing price of a common share on any stock exchange where the common shares are listed.

 
No authorization of the general meeting of shareholders is required if common shares are acquired by us with the intention of transferring such common

shares to our employees under an applicable employee stock purchase plan.
 
If we would decide to repurchase any of our shares, no votes could be cast at a general meeting of shareholders on the shares held by us or our

subsidiaries or on shares for which we or our subsidiaries hold depositary receipts. Nonetheless, the holders of a right of use and enjoyment (vruchtgebruik)
and the holders of a right of pledge in respect of shares held by us or our subsidiaries in our share capital are not excluded from the right to vote on such
shares, if the right of use and enjoyment (vruchtgebruik) or the right of pledge was granted prior to the time such shares were acquired by us or any of our
subsidiaries. Neither we nor any of our subsidiaries may cast votes in respect of a share on which we or such subsidiary holds a right of use and enjoyment
(vruchtgebruik) or a right of pledge.

 
Delaware. Under the Delaware General Corporation Law, a corporation may purchase or redeem its own shares unless the capital of the corporation is

impaired or the purchase or redemption would cause an impairment of the capital of the corporation. A Delaware corporation may, however, purchase or
redeem out of capital any of its preferred shares or, if no preferred shares are outstanding, any of its own shares if such shares will be retired upon acquisition
and the capital of the corporation will be reduced in accordance with specified limitations.

 
Anti-Takeover Provisions
 

The Netherlands. Under Dutch law, various protective measures are possible and permissible within the boundaries set by Dutch law and Dutch case law.
We have adopted several provisions that may have the effect of making a takeover of our company more difficult or less attractive, including:

 
· the authorization of a class of preferred shares that may be issued by our management board to a friendly party, subject to the approval of our

supervisory board, in such a manner as to dilute the interest of any potential acquirer;
 

· the staggered four-year terms of our supervisory directors, as a result of which only approximately one-fourth of our managing directors and
supervisory directors will be subject to election in any one year;

 
· a provision that our managing directors and supervisory directors may only be removed at the general meeting of shareholders by a two-thirds

majority of votes cast representing at least 50% of our outstanding share capital if such removal is not proposed by our supervisory board; and
 

· requirements that certain matters, including an amendment of our Articles of Association, may only be brought to our shareholders for a vote upon a
proposal by our management board that has been approved by our supervisory board.

 
Delaware. In addition to other aspects of Delaware law governing fiduciary duties of directors during a potential takeover, the Delaware General

Corporation Law also contains a business combination statute that protects
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Delaware companies from hostile takeovers and from actions following the takeover by prohibiting some transactions once an acquirer has gained a
significant holding in the corporation.

 
Section 203 of the Delaware General Corporation Law prohibits “business combinations,” including mergers, sales and leases of assets, issuances of

securities and similar transactions by a corporation or a subsidiary with an interested stockholder that beneficially owns 15% or more of a corporation’s voting
stock, within three years after the person becomes an interested stockholder, unless:

 
· the transaction that will cause the person to become an interested stockholder is approved by the board of directors of the target prior to the

transactions;
 

· after the completion of the transaction in which the person becomes an interested stockholder, the interested stockholder holds at least 85% of the
voting stock of the corporation not including shares owned by persons who are directors and officers of interested stockholders and shares owned by
specified employee benefit plans; or

 
· after the person becomes an interested stockholder, the business combination is approved by the board of directors of the corporation and holders of

at least 66.67% of the outstanding voting stock, excluding shares held by the interested stockholder.
 

A Delaware corporation may elect not to be governed by Section 203 by a provision contained in the original certificate of incorporation of the
corporation or an amendment to the original certificate of incorporation or to the bylaws of the company, which amendment must be approved by a majority
of the shares entitled to vote and may not be further amended by the board of directors of the corporation. In most cases, such an amendment is not effective
until twelve months following its adoption.

 
Inspection of Books and Records
 

The Netherlands. The management board and the supervisory board provide the general meeting of shareholders in good time with all information that
the shareholders require for the exercise of their powers, unless this would be contrary to an overriding interest of us. If the management board or supervisory
board invokes an overriding interest, it must give reasons.

 
Delaware. Under the Delaware General Corporation Law, any stockholder may inspect for any proper purpose certain of the corporation’s books and

records during the corporation’s usual hours of business.
 

Removal of Directors
 

The Netherlands. Under our Articles of Association, the general meeting of shareholders shall at all times be entitled to suspend or dismiss a member of
the management board or supervisory board. The general meeting of shareholders may only adopt a resolution to suspend or dismiss such a member by at
least a two-thirds majority of the votes cast, if such majority represents more than half of the issued share capital, unless the proposal was made by the
supervisory board in which case a simple majority is sufficient.

 
Delaware. Under the Delaware General Corporation Law, any director or the entire board of directors may be removed, with or without cause, by the

holders of a majority of the shares then entitled to vote at an election of directors, except (i) unless the certificate of incorporation provides otherwise, in the
case of a corporation whose board is classified, stockholders may effect such removal only for cause, or (ii) in the case of a corporation having cumulative
voting, if less than the entire board is to be removed, no director may be removed without cause if the votes cast against his removal would be sufficient to
elect him if then cumulatively voted at an election of the entire board of directors, or, if there are classes of directors, at an election of the class of directors of
which he is a part.

 
Preemptive Rights
 

The Netherlands. Under Dutch law, in the event of an issuance of common shares, each shareholder will have a pro rata preemptive right in proportion to
the aggregate nominal value of the common shares held by such holder (with the exception of common shares to be issued to employees or common shares
issued against a contribution other than in cash). Under our Articles of Association, the preemptive rights in respect of newly issued common
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shares may be restricted or excluded by a resolution of the general meeting of shareholders upon proposal of the management board, which proposal has been
approved by the supervisory board.

 
The management board, subject to approval of the supervisory board, may restrict or exclude the preemptive rights in respect of newly issued common

shares if it has been designated as the authorized body to do so by the general meeting of shareholders. Such designation can be granted for a period not
exceeding five years. A resolution of the general meeting of shareholders to restrict or exclude the preemptive rights or to designate the management board as
the authorized body to do so requires a majority of not less than two-thirds of the votes cast, if less than one-half of our issued share capital is represented at
the meeting.

 
At a general meeting held at September 12, 2014, with effect from September 17, 2014, being the date of our conversion into a Dutch public limited

liability company prior to the consummation of our initial public offering, the general meeting of shareholders authorized our management board acting with
the approval of our supervisory board for a period of five years from the date of the consummation of our initial public offering (until September 17, 2019) to
limit or exclude preemptive rights accruing to shareholders in connection with the issue of common shares or rights to subscribe for common shares.

 
No preemptive rights apply in respect of newly issued preferred shares.
 
Delaware. Under the Delaware General Corporation Law, stockholders have no preemptive rights to subscribe for additional issues of stock or to any

security convertible into such stock unless, and to the extent that, such rights are expressly provided for in the certificate of incorporation.
 

Dividends
 

The Netherlands. Dutch law provides that dividends may be distributed after adoption of the annual accounts by the general meeting of shareholders from
which it appears that such dividend distribution is allowed. Moreover, dividends may be distributed only to the extent the shareholders’ equity exceeds the
amount of the paid-up and called-up part of the issued share capital and the reserves that must be maintained under the law or the Articles of Association.
Interim dividends may be declared as provided in the Articles of Association and may be distributed to the extent that the shareholders’ equity exceeds the
amount of the issued and paid-up and called-up part of the issued share capital and the required legal reserves as described above as apparent from our
financial statements. Under Dutch law, the Articles of Association may prescribe that the management board decide what portion of the profits are to be held
as reserves.

 
Under the Articles of Association, first, a dividend is paid out of the profit, if available for distribution, on the cumulative preferred shares. Any amount

remaining out of the profit is carried to reserve as the management board determines, subject to the approval of the supervisory board. After reservation by the
management board of any profit, the remaining profit will be at the disposal of the general meeting of shareholders. We only make a distribution of dividends
to our shareholders after the adoption of our annual accounts demonstrating that such distribution is legally permitted. The management board is permitted,
subject to certain requirements and subject to approval of the supervisory board, to declare interim dividends without the approval of the general meeting of
shareholders.

 
Dividends and other distributions shall be made payable not later than the date determined by the management board. Claims to dividends and other

distribution not made within five years from the date that such dividends or distributions became payable, will lapse and any such amounts will be considered
to have been forfeited to us (verjaring).

 
Delaware. Under the Delaware General Corporation Law, a Delaware corporation may pay dividends out of its surplus (the excess of net assets over

capital), or in case there is no surplus, out of its net profits for the fiscal year in which the dividend is declared and/or the preceding fiscal year (provided that
the amount of the capital of the corporation is not less than the aggregate amount of the capital represented by the issued and outstanding stock of all classes
having a preference upon the distribution of assets). In determining the amount of surplus of a Delaware corporation, the assets of the corporation, including
stock of subsidiaries owned by the corporation, must be valued at their fair market value as determined by the board of directors, without regard to their
historical book value. Dividends may be paid in the form of common stock, property or cash.

 
Shareholder Vote on Certain Reorganizations
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The Netherlands. Under Dutch law, the general meeting of shareholders must approve resolutions of the management board relating to a significant

change in the identity or the character of the company or the business of the company, which includes:
 
· a transfer of the business or virtually the entire business to a third party;

 
· the entry into or termination of a long-term cooperation of the company or a subsidiary with another legal entity or company or as a fully liable

partner in a limited partnership or general partnership, if such cooperation or termination is of a far-reaching significance for the company; and
 

· the acquisition or divestment by the company or a subsidiary of a participating interest in the capital of a company having a value of at least one third
of the amount of its assets according to its balance sheet and explanatory notes or, if the company prepares a consolidated balance sheet, according to
its consolidated balance sheet and explanatory notes in the last adopted annual accounts of the company.

 
Delaware. Under the Delaware General Corporation Law, the vote of a majority of the outstanding shares of capital stock entitled to vote thereon

generally is necessary to approve a merger or consolidation or the sale of all or substantially all of the assets of a corporation. The Delaware General
Corporation Law permits a corporation to include in its certificate of incorporation a provision requiring for any corporate action the vote of a larger portion
of the stock or of any class or series of stock than would otherwise be required.

 
Under the Delaware General Corporation Law, no vote of the stockholders of a surviving corporation to a merger is needed, however, unless required by

the certificate of incorporation, if (i) the agreement of merger does not amend in any respect the certificate of incorporation of the surviving corporation, (ii)
the shares of stock of the surviving corporation are not changed in the merger and (iii) the number of shares of common stock of the surviving corporation
into which any other shares, securities or obligations to be issued in the merger may be converted does not exceed 20% of the surviving corporation’s
common stock outstanding immediately prior to the effective date of the merger. In addition, stockholders may not be entitled to vote in certain mergers with
other corporations that own 90% or more of the outstanding shares of each class of stock of such corporation, but the stockholders will be entitled to appraisal
rights.

 
Remuneration of Directors
 

The Netherlands. Under Dutch law and our Articles of Association, we must adopt a remuneration policy for our managing directors. Such remuneration
policy shall be adopted by the general meeting of shareholders upon the proposal of the supervisory board. The supervisory board determines the
remuneration of the management board in accordance with the remuneration policy. A proposal with respect to remuneration schemes in the form of shares or
rights to shares must be submitted to the general meeting of shareholders for its approval.

 
The general meeting may determine the remuneration of supervisory directors. The supervisory directors shall be reimbursed for their expenses.
 
Delaware. Under the Delaware General Corporation Law, the stockholders do not generally have the right to approve the compensation policy for

directors or the senior management of the corporation, although certain aspects of executive compensation may be subject to stockholder vote due to the
provisions of U.S. federal securities and tax law, as well as exchange requirements.

 
DESCRIPTION OF DEBT SECURITIES

 
The debt securities will be our direct general obligations. The debt securities will be either senior debt securities or subordinated debt securities and may

be secured or unsecured and may be convertible into other securities, including our common shares. The debt securities will be issued under one or more
separate indentures between our company and a financial institution that will act as trustee. Senior debt securities will be issued under a senior indenture.
Subordinated debt securities will be issued under a subordinated indenture. Each of the senior indenture and the subordinated indenture is referred to
individually as an indenture and collectively as the indentures. Each of the senior debt trustee and the subordinated debt trustee is referred to individually as a
trustee and collectively as the trustees. The material terms of any indenture will be set forth in the applicable prospectus supplement.
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We have summarized certain terms and provisions of the indentures. The summary is not complete. The indentures are subject to and governed by the

Trust Indenture Act of 1939, as amended. The senior indenture and subordinated indenture are substantially identical, except for the provisions relating to
subordination.

 
Neither indenture will limit the amount of debt securities that we may issue. We may issue debt securities up to an aggregate principal amount as we may

authorize from time to time. The applicable prospectus supplement will describe the terms of any debt securities being offered. These terms will include some
or all of the following:

 
· classification as senior or subordinated debt securities;

 
· ranking of the specific series of debt securities relative to other outstanding indebtedness, including subsidiaries’ debt;

 
· if the debt securities are subordinated, the aggregate amount of outstanding indebtedness, as of a recent date, that is senior to the subordinated

securities, and any limitation on the issuance of additional senior indebtedness;
 

· the designation, aggregate principal amount and authorized denominations;
 

· the date or dates on which the principal of the debt securities may be payable;
 

· the rate or rates (which may be fixed or variable) per annum at which the debt securities shall bear interest, if any;
 

· the date or dates from which such interest shall accrue, on which such interest shall be payable, and on which a record shall be taken for the
determination of holders of the debt securities to whom interest is payable;

 
· the place or places where the principal and interest shall be payable;

 
· our right, if any, to redeem the debt securities, in whole or in part, at our option and the period or periods within which, the price or prices at which

and any terms and conditions upon which such debt securities may be so redeemed, pursuant to any sinking fund or otherwise;
 

· our obligation, if any, of the Company to redeem, purchase or repay any debt securities pursuant to any mandatory redemption, sinking fund or other
provisions or at the option of a holder of the debt securities;

 
· if other than denominations of $2,000 and any higher integral multiple of $1,000, the denominations in which the debt securities will be issuable;

 
· if other than the currency of the United States, the currency or currencies, in which payment of the principal and interest shall be payable;

 
· whether the debt securities will be issued in the form of global securities;

 
· provisions, if any, for the defeasance of the debt securities;

 
· any U.S. federal income tax consequences; and

 
· other specific terms, including any deletions from, modifications of or additions to the events of default or covenants described below or in the

applicable indenture.
 
Senior Debt
 

We may issue under the senior indenture the debt securities that will constitute part of our senior debt. These senior debt securities will rank equally and
pari passu with all our other unsecured and unsubordinated debt.
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Subordinated Debt
 

We may issue under the subordinated indenture the debt securities that will constitute part of our subordinated debt. These subordinated debt securities
will be subordinate and junior in right of payment, to the extent and in the manner set forth in the subordinated indenture, to all our “senior indebtedness.”
“Senior indebtedness” is defined in the subordinated indenture and generally includes obligations of, or guaranteed by, us for borrowed money, or as
evidenced by bonds, debentures, notes or other similar instruments, or in respect of letters of credit or other similar instruments, or to pay the deferred
purchase price of property or services, or as a lessee under capital leases, or as secured by a lien on any asset of ours. “Senior indebtedness” does not include
the subordinated debt securities or any other obligations specifically designated as being subordinate in right of payment to, or pari passu with, the
subordinated debt securities. In general, the holders of all senior indebtedness are first entitled to receive payment in full of such senior indebtedness before
the holders of any of the subordinated debt securities are entitled to receive a payment on account of the principal or interest on the indebtedness evidenced by
the subordinated debt securities in certain events. These events include:

 
· subject to Dutch law, any insolvency or bankruptcy proceedings, or any receivership, dissolution, winding up, total or partial liquidation,

reorganization or other similar proceedings in respect of us or a substantial part of our property, whether voluntary or involuntary;
 

· (i) a default having occurred with respect to the payment of principal or interest on or other monetary amounts due and payable with respect to any
senior indebtedness or (ii) an event of default (other than a default described in clause (i) above) having occurred with respect to any senior
indebtedness that permits the holder or holders of such senior indebtedness to accelerate the maturity of such senior indebtedness. Such a default or
event of default must have continued beyond the period of grace, if any, provided in respect of such default or event of default, and such a default or
event of default shall not have been cured or waived or shall not have ceased to exist; and

 
· the principal of, and accrued interest on, any series of the subordinated debt securities having been declared due and payable upon an event of default

pursuant to the subordinated indenture. This declaration must not have been rescinded and annulled as provided in the subordinated indenture.
 
Authentication and Delivery
 

We will deliver the debt securities to the trustee for authentication, and the trustee will authenticate and deliver the debt securities upon our written order.
 

Events of Default
 

When we use the term “Event of Default” in the indentures with respect to the debt securities of any series, set forth below are some examples of what
we mean:

 
(1) default in the payment of the principal on the debt securities when it becomes due and payable at maturity or otherwise;

 
(2) default in the payment of interest on the debt securities when it becomes due and payable, and such default continues for a period of 30 days;

 
(3) default in the performance, or breach, of any covenant in the indenture (other than defaults specified in clauses (1) or (2) above) and the default or

breach continues for a period of 90 consecutive days or more after written notice to us by the trustee or to us and the trustee by the holders of 25% or
more in aggregate principal amount of the outstanding debt securities of all series affected thereby;

 
(4) the occurrence of certain events of bankruptcy, insolvency, or similar proceedings with respect to us or any substantial part of our property; or

 
(5) any other Events of Default that may be set forth in the applicable prospectus supplement.

 
If an Event of Default (other than an Event of Default specified in clause (4) above) with respect to the debt securities of any series then outstanding

occurs and is continuing, then either the trustee or the holders of not less
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than 25% in principal amount of the securities of all such series then outstanding in respect of which an Event of Default has occurred may by notice in
writing to us declare the entire principal amount of all debt securities of the affected series, and accrued interest, if any, to be due and payable immediately,
and upon any such declaration the same shall become immediately due and payable.

 
If an Event of Default described in clause (4) above occurs and is continuing, then the principal amount of all the debt securities then outstanding and

accrued interest shall be and become due immediately and payable without any declaration, notice or other action by any holder of the debt securities or the
trustee.

 
The trustee will, within 90 days after the occurrence of any default actually known to it, give notice of the default to the holders of the debt securities of

that series, unless the default was already cured or waived. Unless there is a default in paying principal or interest when due, the trustee can withhold giving
notice to the holders if it determines in good faith that the withholding of notice is in the interest of the holders.

 
Satisfaction, Discharge and Defeasance
 

We may discharge our obligations under each indenture, except as to:
 
· the rights of registration of transfer and exchange of debt securities, and our right of optional redemption, if any;

 
· substitution of mutilated, defaced, destroyed, lost or stolen debt securities;

 
· the rights of holders of the debt securities to receive payments of principal and interest;

 
· the rights, obligations and immunities of the trustee; and

 
· the rights of the holders of the debt securities as beneficiaries with respect to the property deposited with the trustee payable to them (as described

below);
 

when:
 
· either:

 
· all debt securities of any series issued that have been authenticated and delivered have been delivered by us to the trustee for cancellation; or

 
· all the debt securities of any series issued that have not been delivered by us to the trustee for cancellation have become due and payable or will

become due and payable within one year or are to be called for redemption within one year under arrangements satisfactory to the trustee for the
giving of notice of redemption by such trustee in our name and at our expense, and we have irrevocably deposited or caused to be deposited with
the trustee as trust funds the entire amount sufficient to pay at maturity or upon redemption all debt securities of such series not delivered to the
trustee for cancellation, including principal and interest due or to become due on or prior to such date of maturity or redemption;

 
· we have paid or caused to be paid all other sums then due and payable under such indenture; and

 
· we have delivered to the trustee an officers’ certificate and an opinion of counsel, each stating that all conditions precedent under such indenture

relating to the satisfaction and discharge of such indenture have been complied with.
 

In addition, unless the applicable prospectus supplement and supplemental indenture otherwise provide, we may elect either (i) to have our obligations
under each indenture discharged with respect to the outstanding debt securities of any series (“legal defeasance”) or (ii) to be released from our obligations
under each indenture with respect to certain covenants applicable to the outstanding debt securities of any series (“covenant defeasance”). Legal defeasance
means that we will be deemed to have paid and discharged the entire indebtedness represented by the outstanding debt securities of such series under such
indenture and covenant defeasance means that we will no
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longer be required to comply with the obligations with respect to such covenants (and an omission to comply with such obligations will not constitute a
default or event of default).

 
In order to exercise legal defeasance or covenant defeasance with respect to outstanding debt securities of any series:
 
· we must irrevocably have deposited or caused to be deposited with the trustee as trust funds in trust for the purpose of making the following

payments, specifically pledged as security for, and dedicated solely to the benefits of the holders of the debt securities of a series:
 

· money in an amount;
 

· U.S. government obligations; or
 

· a combination of money and U.S. government obligations,
 

in each case sufficient without reinvestment, in the written opinion of a nationally recognized firm of independent public accountants, to pay and
discharge, and which shall be applied by the trustee to pay and discharge, all of the principal and interest at due date or maturity or if we have made
irrevocable arrangements satisfactory to the trustee for the giving of notice of redemption by the trustee, the redemption date;
 

· we have delivered to the trustee an opinion of counsel stating that, under then applicable U.S. federal income tax law, the holders of the debt
securities of that series will not recognize gain or loss for U.S. federal income tax purposes as a result of the defeasance and will be subject to the
same federal income tax as would be the case if the defeasance did not occur;

 
· no default relating to bankruptcy or insolvency and, in the case of a covenant defeasance, no other default has occurred and is continuing at any time;

 
· if at such time the debt securities of such series are listed on a national securities exchange, we have delivered to the trustee an opinion of counsel to

the effect that the debt securities of such series will not be delisted as a result of such defeasance; and
 

· we have delivered to the trustee an officers’ certificate and an opinion of counsel stating that all conditions precedent with respect to the defeasance
have been complied with.

 
We are required to furnish to each trustee an annual statement as to compliance with all conditions and covenants under the indenture.
 

DESCRIPTION OF WARRANTS
 

We may issue warrants to purchase debt securities, common shares or other securities. We may issue warrants independently or together with other
securities. Warrants sold with other securities may be attached to or separate from the other securities. We will issue warrants under one or more warrant
agreements between our company and a warrant agent that we will name in the applicable prospectus supplement.

 
The prospectus supplement relating to any warrants we offer will include specific terms relating to the offering. These terms will include some or all of

the following:
 
· the title of the warrants;

 
· the aggregate number of warrants offered;

 
· the designation, number and terms of the debt securities, common shares or other securities purchasable upon exercise of the warrants and

procedures by which those numbers may be adjusted;
 

· the exercise price of the warrants;
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· the dates or periods during which the warrants are exercisable;

 
· the designation and terms of any securities with which the warrants are issued;

 
· if the warrants are issued as a unit with another security, the date on and after which the warrants and the other security will be separately

transferable;
 

· if the exercise price is not payable in U.S. dollars, the foreign currency, currency unit or composite currency in which the exercise price is
denominated;

 
· any minimum or maximum amount of warrants that may be exercised at any one time;

 
· any terms relating to the modification of the warrants;

 
· any terms, procedures and limitations relating to the transferability, exchange or exercise of the warrants; and

 
· any other specific terms of the warrants.

 
The terms of any warrants to be issued and a description of the material provisions of the applicable warrant agreement will be set forth in the applicable

prospectus supplement.
 

DESCRIPTION OF PURCHASE CONTRACTS
 

We may issue purchase contracts for the purchase or sale of debt or equity securities issued by us or securities of third parties, a basket of such securities,
an index or indices or such securities or any combination of the above as specified in the applicable prospectus supplement.

 
Each purchase contract will entitle the holder thereof to purchase or sell, and obligate us to sell or purchase, on specified dates, such securities at a

specified purchase price, which may be based on a formula, all as set forth in the applicable prospectus supplement. We may, however, satisfy our obligations,
if any, with respect to any purchase contract by delivering the cash value of such purchase contract or the cash value of the property otherwise deliverable as
set forth in the applicable prospectus supplement. The applicable prospectus supplement will also specify the methods by which the holders may purchase or
sell such securities and any acceleration, cancellation or termination provisions or other provisions relating to the settlement of a purchase contract.

 
The purchase contracts may require us to make periodic payments to the holders thereof or vice versa, which payments may be deferred to the extent set

forth in the applicable prospectus supplement, and those payments may be unsecured or prefunded on some basis. The purchase contracts may require the
holders thereof to secure their obligations in a specified manner to be described in the applicable prospectus supplement. Alternatively, purchase contracts
may require holders to satisfy their obligations thereunder when the purchase contracts are issued. Our obligation to settle such pre-paid purchase contracts on
the relevant settlement date may constitute indebtedness. Accordingly, pre-paid purchase contracts will be issued under either the senior indenture or the
subordinated indenture.

 
DESCRIPTION OF UNITS

 
As specified in the applicable prospectus supplement, we may issue units consisting of one or more common shares, debt securities, warrants, purchase

contracts or any combination of such securities. The applicable prospectus supplement will describe:
 
· the terms of the units and of the common shares, debt securities, warrants and/ or purchase contracts comprising the units, including whether and

under what circumstances the securities comprising the units may be traded separately;
 

· a description of the terms of any unit agreement governing the units; and
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· a description of the provisions for the payment, settlement, transfer or exchange of the units.

 
FORMS OF SECURITIES

 
Each debt security, warrant and unit will be represented either by a certificate issued in definitive form to a particular investor or by one or more global

securities representing the entire issuance of securities. Certificated securities in definitive form and global securities will be issued in registered form.
Definitive securities name you or your nominee as the owner of the security, and in order to transfer or exchange these securities or to receive payments other
than interest or other interim payments, you or your nominee must physically deliver the securities to the trustee, registrar, paying agent or other agent, as
applicable. Global securities name a depositary or its nominee as the owner of the debt securities, warrants or units represented by these global securities. The
depositary maintains a computerized system that will reflect each investor’s beneficial ownership of the securities through an account maintained by the
investor with its broker/dealer, bank, trust company or other representative, as we explain more fully below.

 
Registered Global Securities
 

We may issue the registered debt securities, warrants and units in the form of one or more fully registered global securities that will be deposited with a
depositary or its nominee identified in the applicable prospectus supplement and registered in the name of that depositary or nominee. In those cases, one or
more registered global securities will be issued in a denomination or aggregate denominations equal to the portion of the aggregate principal or face amount
of the securities to be represented by registered global securities. Unless and until it is exchanged in whole for securities in definitive registered form, a
registered global security may not be transferred except as a whole by and among the depositary for the registered global security, the nominees of the
depositary or any successors of the depositary or those nominees.

 
If not described below, any specific terms of the depositary arrangement with respect to any securities to be represented by a registered global security

will be described in the prospectus supplement relating to those securities. We anticipate that the following provisions will apply to all depositary
arrangements.

 
Ownership of beneficial interests in a registered global security will be limited to persons, called participants, that have accounts with the depositary or

persons that may hold interests through participants. Upon the issuance of a registered global security, the depositary will credit, on its book-entry registration
and transfer system, the participants’ accounts with the respective principal or face amounts of the securities beneficially owned by the participants. Any
dealers, underwriters or agents participating in the distribution of the securities will designate the accounts to be credited. Ownership of beneficial interests in
a registered global security will be shown on, and the transfer of ownership interests will be effected only through, records maintained by the depositary, with
respect to interests of participants, and on the records of participants, with respect to interests of persons holding through participants. The laws of some states
may require that some purchasers of securities take physical delivery of these securities in definitive form. These laws may impair your ability to own,
transfer or pledge beneficial interests in registered global securities.

 
So long as the depositary, or its nominee, is the registered owner of a registered global security, that depositary or its nominee, as the case may be, will be

considered the sole owner or holder of the securities represented by the registered global security for all purposes under the applicable indenture, warrant
agreement or unit agreement. Except as described below, owners of beneficial interests in a registered global security will not be entitled to have the securities
represented by the registered global security registered in their names, will not receive or be entitled to receive physical delivery of the securities in definitive
form and will not be considered the owners or holders of the securities under the applicable indenture, warrant agreement or unit agreement. Accordingly,
each person owning a beneficial interest in a registered global security must rely on the procedures of the depositary for that registered global security and, if
that person is not a participant, on the procedures of the participant through which the person owns its interest, to exercise any rights of a holder under the
applicable indenture, warrant agreement or unit agreement. We understand that under existing industry practices, if we request any action of holders or if an
owner of a beneficial interest in a registered global security desires to give or take any action that a holder is entitled to give or take under the applicable
indenture, warrant agreement or unit agreement, the depositary for the registered global security would authorize the participants holding the relevant
beneficial interests to give or take that action,
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and the participants would authorize beneficial owners owning through them to give or take that action or would otherwise act upon the instructions of
beneficial owners holding through them.

 
Principal, premium, if any, and interest payments on debt securities, and any payments to holders with respect to warrants or units, represented by a

registered global security registered in the name of a depositary or its nominee will be made to the depositary or its nominee, as the case may be, as the
registered owner of the registered global security. None of Affimed N.V., its affiliates, the trustees, the warrant agents, the unit agents or any other agent of
Affimed N.V., agent of the trustees or agent of the warrant agents or unit agents will have any responsibility or liability for any aspect of the records relating
to payments made on account of beneficial ownership interests in the registered global security or for maintaining, supervising or reviewing any records
relating to those beneficial ownership interests.

 
We expect that the depositary for any of the securities represented by a registered global security, upon receipt of any payment of principal, premium,

interest or other distribution of underlying securities or other property to holders on that registered global security, will immediately credit participants’
accounts in amounts proportionate to their respective beneficial interests in that registered global security as shown on the records of the depositary. We also
expect that payments by participants to owners of beneficial interests in a registered global security held through participants will be governed by standing
customer instructions and customary practices, as is now the case with the securities held for the accounts of customers in bearer form or registered in “street
name,” and will be the responsibility of those participants.

 
If the depositary for any of these securities represented by a registered global security is at any time unwilling or unable to continue as depositary or

ceases to be a clearing agency registered under the Exchange Act, and a successor depositary registered as a clearing agency under the Exchange Act is not
appointed by us within 90 days, we will issue securities in definitive form in exchange for the registered global security that had been held by the depositary.
Any securities issued in definitive form in exchange for a registered global security will be registered in the name or names that the depositary gives to the
relevant trustee, warrant agent, unit agent or other relevant agent of ours or theirs. It is expected that the depositary’s instructions will be based upon
directions received by the depositary from participants with respect to ownership of beneficial interests in the registered global security that had been held by
the depositary.

 
PLAN OF DISTRIBUTION

 
We may sell the securities in one or more of the following ways (or in any combination) from time to time:
 
· through underwriters or dealers;

 
· directly to a limited number of purchasers or to a single purchaser;

 
· in “at-the-market” offerings, within the meaning of Rule 415(a)(4) of the Securities Act, to or through a market maker or into an existing trading

market on an exchange or otherwise;
 

· through agents; or
 

· through any other method permitted by applicable law and described in the applicable prospectus supplement.
 

The prospectus supplement will state the terms of the offering of the securities, including:
 
· the name or names of any underwriters, dealers or agents;

 
· the purchase price of such securities and the proceeds to be received by us, if any;

 
· any underwriting discounts or agency fees and other items constituting underwriters’ or agents’ compensation;

 
· any initial public offering price;
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· any discounts or concessions allowed or reallowed or paid to dealers; and

 
· any securities exchanges on which the securities may be listed.

 
Any initial public offering price and any discounts or concessions allowed or reallowed or paid to dealers may be changed from time to time.
 
If underwriters are used in the sale, the securities will be acquired by the underwriters for their own account and may be resold from time to time in one

or more transactions, including:
 
· negotiated transactions;

 
· at a fixed public offering price or prices, which may be changed;

 
· at market prices prevailing at the time of sale;

 
· at prices related to prevailing market prices; or

 
· at negotiated prices.

 
Unless otherwise stated in a prospectus supplement, the obligations of the underwriters to purchase any securities will be conditioned on customary

closing conditions and the underwriters will be obligated to purchase all of such series of securities, if any are purchased.
 
The securities may be sold through agents from time to time. The prospectus supplement will name any agent involved in the offer or sale of the

securities and any commissions paid to them. Generally, any agent will be acting on a best efforts basis for the period of its appointment.
 

Sales to or through one or more underwriters or agents in at-the-market offerings will be made pursuant to the terms of a distribution agreement with
the underwriters or agents. Such underwriters or agents may act on an agency basis or on a principal basis. During the term of any such agreement, shares
may be sold on a daily basis on any stock exchange, market or trading facility on which the common shares are traded, in privately negotiated transactions or
otherwise as agreed with the underwriters or agents. The distribution agreement will provide that any common share sold will be sold at negotiated prices or
at prices related to the then prevailing market prices for our common shares. Therefore, exact figures regarding proceeds that will be raised or commissions to
be paid cannot be determined at this time and will be described in a prospectus supplement. Pursuant to the terms of the distribution agreement, we may also
agree to sell, and the relevant underwriters or agents may agree to solicit offers to purchase, blocks of our common shares or other securities. The terms of
each such distribution agreement will be described in a prospectus supplement.

 
We may authorize underwriters, dealers or agents to solicit offers by certain purchasers to purchase the securities at the public offering price set forth in

the prospectus supplement pursuant to delayed delivery contracts providing for payment and delivery on a specified date in the future. The contracts will be
subject only to those conditions set forth in the prospectus supplement, and the prospectus supplement will set forth any commissions paid for solicitation of
these contracts.

 
Underwriters and agents may be entitled under agreements entered into with us to indemnification by us against certain civil liabilities, including

liabilities under the Securities Act, or to contribution with respect to payments which the underwriters or agents may be required to make.
 
The prospectus supplement may also set forth whether or not underwriters may over-allot or effect transactions that stabilize, maintain or otherwise affect

the market price of the securities at levels above those that might otherwise prevail in the open market, including, for example, by entering stabilizing bids,
effecting syndicate covering transactions or imposing penalty bids.

 
Underwriters and agents may be customers of, engage in transactions with, or perform services for us and our affiliates in the ordinary course of business.
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Each series of securities will be a new issue of securities and will have no established trading market, other than our common shares, which are listed on

Nasdaq Global Market. Any underwriters to whom securities are sold for public offering and sale may make a market in the securities, but such underwriters
will not be obligated to do so and may discontinue any market making at any time without notice. The securities, other than our common shares, may or may
not be listed on a national securities exchange.

 
INCORPORATION OF CERTAIN INFORMATION BY REFERENCE

 
The SEC allows us to incorporate by reference information into this document. This means that we can disclose important information to you by referring

you to another document filed separately with the SEC. The information incorporated by reference is considered to be a part of this document, except for any
information superseded by information that is included directly in this prospectus or incorporated by reference subsequent to the date of this prospectus.

 
We incorporate by reference the following documents or information that we have filed with the SEC
 
· Our 2017 Annual Report on Form 20-F for the fiscal year ended December 31, 2017;

 
· Our Forms 6-K filed on May 15, 2018, August 8, 2018, August 27, 2018 (other than Exhibit 99.1 thereto) and October 9, 2018 and our Form 6-K/A

filed on October 16, 2018; and
 

· The description of our common shares contained in our registration statement on Form 8-A filed with the SEC on September 10, 2014, including any
amendments or reports filed for the purpose of updating such description.

 
All annual reports we file with the SEC pursuant to the Exchange Act on Form 20-F after the date of this prospectus and prior to termination or

expiration of this registration statement shall be deemed incorporated by reference into this prospectus and to be part hereof from the date of filing of such
documents. We may incorporate by reference any Form 6-K subsequently submitted to the SEC by identifying in such Form 6-K that it is being incorporated
by reference into this prospectus.

 
Documents incorporated by reference in this prospectus are available from us without charge upon written or oral request, excluding any exhibits to those

documents that are not specifically incorporated by reference into those documents. You can obtain documents incorporated by reference in this document by
requesting them from us in writing at Technologiepark, Im Neuenheimer Feld 582, 69120, Heidelberg, Germany or via telephone at (+49) 6221-6743-60.

 
ENFORCEMENT OF CIVIL LIABILITIES

 
We are incorporated under the laws of the Netherlands and our headquarters are located in Germany. Substantially all of our assets are located outside the

United States. The majority of our managing directors and supervisory directors reside outside the United States. As a result, it may not be possible for
investors to effect service of process within the United States upon such persons or to enforce against them or us in U.S. courts, including judgments
predicated upon the civil liability provisions of the federal securities laws of the United States.

 
The United States and the Netherlands currently do not have a treaty providing for the reciprocal recognition and enforcement of judgments, other than

arbitration awards, in civil and commercial matters. Consequently, a final judgment for payment given by a court in the United States, whether or not
predicated solely upon U.S. securities laws, would not automatically be recognized or enforceable in the Netherlands. In order to obtain a judgment which is
enforceable in the Netherlands, the party in whose favor a final and conclusive judgment of the U.S. court has been rendered will be required to file its claim
with a court of competent jurisdiction in the Netherlands. Such party may submit to the Dutch court the final judgment rendered by the U.S. court. If and to
the extent that the Dutch court finds that the jurisdiction of the U.S. court has been based on grounds which are internationally acceptable, that the
proceedings before the U.S. court complied with principles of proper procedures, that recognition and/or enforcement of such judgment would not contravene
the public policy of the Netherlands, and that recognition and/or enforcement of the judgment is not irreconcilable with a decision of a Dutch court rendered
between the same parties or with an earlier decision of a foreign court rendered between the same parties in a dispute that is about the
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same subject matter and that is based on the same cause, provided that earlier judgment can be recognized in the Netherlands, the court of the Netherlands
will, in principle, give binding effect to the judgment of the U.S. court. A Dutch court may reduce the amount of damages granted by a U.S. court and
recognize damages only to the extent that they are necessary to compensate actual losses or damages, and refuse to award punitive damages if that would
contravene public policy of the Netherlands. In addition, there is doubt as to whether a Dutch court would impose civil liability on us, our managing directors
or supervisory directors or certain experts named herein in an original action predicated solely upon the U.S. federal securities laws brought in a court of
competent jurisdiction in the Netherlands against us or such directors or experts, respectively. Enforcement and recognition of judgments of U.S. courts in the
Netherlands are solely governed by the provisions of the Dutch Civil Procedure Code.

 
The United States and Germany currently do not have a treaty providing for the reciprocal recognition and enforcement of judgments, other than

arbitration awards, in civil and commercial matters. Consequently, a final judgment for payment given by a court in the United States, whether or not
predicated solely upon U.S. securities laws, would not automatically be recognized or enforceable in Germany. German courts may deny the recognition and
enforcement of a judgment rendered by a U.S. court if they consider the U.S. court not to be competent or the decision not in line with German public policy
principles. For example, recognition of court decisions based on class actions brought in the United States typically raises public policy concerns and
judgments awarding punitive damages are generally not enforceable in Germany.

 
In addition, actions brought in a German court against us, our managing directors or supervisory directors, our senior management and the experts named

herein to enforce liabilities based on U.S. federal securities laws may be subject to certain restrictions. In particular, German courts generally do not award
punitive damages. Litigation in Germany is also subject to rules of procedure that differ from the U.S. rules, including with respect to the taking and
admissibility of evidence, the conduct of the proceedings and the allocation of costs. Proceedings in Germany would have to be conducted in the German
language and all documents submitted to the court would, in principle, have to be translated into German. For these reasons, it may be difficult for a U.S.
investor to bring an original action in a German court predicated upon the civil liability provisions of the U.S. federal securities laws against us, our managing
directors or supervisory directors, our senior management and the experts named in this prospectus.

 
Based on the lack of a treaty as described above, U.S. investors may not be able to enforce against us or managing directors or supervisory directors,

officers or certain experts named herein who are residents of the Netherlands, Germany, or other countries other than the United States any judgments
obtained in U.S. courts in civil and commercial matters, including judgments under the U.S. federal securities laws.

 
EXPENSES

 
The following table sets forth the expenses (other than underwriting discounts and commissions or agency fees and other items constituting underwriters’

or agents’ compensation, if any) expected to be incurred by us in connection with a possible offering of securities registered under this registration statement.
 

  
Amount

To Be Paid
SEC registration fee*  $ 16,266.40 
FINRA filing fee  $ 8,998.12 
Transfer agent’s fees   ** 
Printing and engraving expenses   ** 
Legal fees and expenses   ** 
Accounting fees and expenses   ** 
Miscellaneous   ** 

Total  $ ** 
 

* Includes the $9,399.92 previously paid in connection with unsold securities pursuant to Rule 415(a)(6).
 
** To be provided by a prospectus supplement or a Report on Form 6–K that is incorporated by reference into this prospectus.
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LEGAL MATTERS

 
The validity of the common shares and certain other matters of Dutch law will be passed upon for us by De Brauw Blackstone Westbroek N.V. Certain

matters of U.S. federal and New York State law will be passed upon for us by Davis Polk & Wardwell LLP, New York, New York.
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EXPERTS

 
The consolidated financial statements of Affimed N.V. as of December 31, 2017 and 2016 and for each of the years in the three-year period ended

December 31, 2017 have been incorporated by reference herein in reliance upon the report of KPMG AG Wirtschaftsprüfungsgesellschaft, Leipzig, Germany,
independent registered public accounting firm, appearing elsewhere herein, and upon the authority of said firm as experts in accounting and auditing.
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PROSPECTUS
 
 

 

 

 



 

 
The information in this prospectus is not complete and may be changed. We may not sell these securities until the registration statement filed with the

Securities and Exchange Commission is effective. This prospectus is not an offer to sell these securities, and we are not soliciting an offer to buy these
securities in any jurisdiction where the offer or sale is not permitted.

 
Subject to completion, dated October 22, 2018

 
Prospectus Supplement
 

$50,000,000
 

 
 

Common Shares
 

We have entered into a Sales Agreement, or sales agreement, with Cowen and Company, LLC, or Cowen, dated October 22, 2018, relating to the sale of
our common shares offered by this prospectus supplement. In accordance with the terms of the sales agreement, under this prospectus supplement we may
offer and sell our common shares, nominal value €0.01 per share, having an aggregate offering price of up to $50,000,000 from time to time through Cowen,
acting as our agent.

 
Sales of our common shares, if any, under this prospectus supplement will be made by any method permitted that is deemed an “at the market offering”

as defined in Rule 415 under the Securities Act of 1933, as amended, or the Securities Act, including sales made directly on or through The Nasdaq Global
Market, the existing trading market for our common shares, sales made to or through a market maker other than on an exchange or otherwise, in negotiated
transactions at market prices, and/or any other method permitted by law. Cowen is not required to sell any specific amount, but will act as our sales agent
using commercially reasonable efforts consistent with its normal trading and sales practices. There is no arrangement for funds to be received in any escrow,
trust or similar arrangement.

 
Cowen will be entitled to compensation at a commission rate of up to 3% of the gross sales price per share sold under the sales agreement. See “Plan of

Distribution” beginning on page S-9 for additional information regarding the compensation to be paid to Cowen. In connection with the sale of the common
shares on our behalf, Cowen may be deemed to be an “underwriter” within the meaning of the Securities Act and the compensation of Cowen may be deemed
to be underwriting commissions or discounts. We have also agreed to provide indemnification and contribution to Cowen with respect to certain liabilities,
including liabilities under the Securities Act.

 
Our common shares trade on The Nasdaq Global Market under the trading symbol “AFMD”. On October 19, 2018, the last sale price of our common

shares as reported on The Nasdaq Global Market was $3.21 per share.
 
Investing in our common shares involves risks. See “Risk Factors” beginning on page S-5 of this prospectus supplement.
 
Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed

upon the adequacy or accuracy of this prospectus supplement. Any representation to the contrary is a criminal offense.
 

 

 
Cowen and Company

 
             , 2018
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ABOUT THIS PROSPECTUS SUPPLEMENT

 
This document consists of two parts. The first part is this prospectus supplement, which describes the specific terms of this offering. The second part is

the accompanying prospectus, which is part of a registration statement that we filed with the SEC using a “shelf” registration process.
 
The accompanying prospectus describes more general information, some of which may not apply to this offering. Under this shelf registration process,

we may from time to time sell our common shares having an aggregate offering price of up to $50,000,000 under this prospectus supplement at prices and on
terms to be determined by market conditions at the time of the offering.

 
Before buying any of the common shares that we are offering, we urge you to carefully read both this prospectus supplement and the accompanying

prospectus together with all of the information incorporated by reference herein, as well as the additional information described under the headings “Where
You Can Find More Information” and “Incorporation by Reference.” These documents contain important information that you should consider when making
your investment decision.

 
To the extent there is a conflict between the information contained in this prospectus supplement, on the one hand, and the information contained in the

accompanying prospectus or in any document incorporated by reference in this prospectus supplement, on the other hand, you should rely on the information
in this prospectus supplement, provided that if any statement in one of these documents is inconsistent with a statement in another document having a later
date—for example, a document incorporated by reference in this prospectus supplement—the statement in the document having the later date modifies or
supersedes the earlier statement.

 
We have not authorized anyone to provide any information other than that contained in or incorporated by reference in this prospectus and any related

free writing prospectus filed by us with the SEC. We have not, and Cowen has not, authorized anyone to provide you with different information. We take no
responsibility for, and can provide no assurance as to the reliability of any other information that others may give you. This prospectus supplement does not
constitute an offer to sell or the solicitation of an offer to buy any securities other than the securities described in this prospectus supplement or an offer to sell
or the solicitation of an offer to buy such securities in any circumstances in which such offer or solicitation is unlawful. You should assume that the
information appearing in this prospectus supplement, the documents incorporated by reference and any related free writing prospectus is accurate only as of
their respective dates. Our business, financial condition, results of operations and prospects may have changed materially since those dates.

 
You should also read and consider the information in the documents to which we have referred you in the sections entitled “Where You Can Find More

Information” and “Incorporation by Reference” in this prospectus supplement.
 
Unless otherwise indicated or the context otherwise requires, all references in this prospectus supplement to “Affimed Therapeutics AG,” “Affimed

Therapeutics B.V.,” “Affimed N.V.,” the “Company,” “we,” “our,” “ours,” “us” or similar terms refer to Affimed N.V. (Affimed Therapeutics AG and its
subsidiary prior to the completion of the corporate reorganization).
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SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS

 
This prospectus supplement and the financial statements and other documents incorporated by reference in this prospectus supplement contain forward-

looking statements, including statements concerning our industry, our operations, our anticipated financial performance and financial condition, and our
business plans and growth strategy and product development efforts. These statements constitute forward-looking statements within the meaning of Section
27A of the Securities Act of 1933, as amended, or the Securities Act, and Section 21E of the Exchange Act. Many of the forward-looking statements
contained in this prospectus supplement can be identified by the use of forward-looking words such as “anticipate,” “believe,” “could,” “expect,” “should,”
“plan,” “intend,” “estimate” and “potential,” among others. Readers are cautioned not to place undue reliance on these forward-looking statements, which
speak only as of their dates. These forward-looking statements are based on estimates and assumptions by our management that, although we believe to be
reasonable, are inherently uncertain and subject to a number of risks and uncertainties.

 
The following represent some, but not necessarily all, of the factors that could cause actual results to differ from historical results or those anticipated or

predicted by our forward-looking statements:
 
· our operation as a development stage company with limited operating history and a history of operating losses; as of June 30, 2018, our accumulated

deficit was €198.9 million;
 

· the chance our clinical trials may be delayed or put on clinical hold, for example, due to slower than expected enrollment or regulatory actions, or
not be successful and clinical results may not reflect results seen in previously conducted preclinical studies and clinical trials;

 
· our reliance on contract manufacturers and contract research organizations over which we have limited control;

 
· our lack of adequate funding to complete development of our product candidates and the risk we may be unable to access additional capital on

reasonable terms or at all to complete development and begin commercialization of our product candidates;
 

· our dependence on the success of AFM13 and AFM11, which are still in clinical development and may eventually prove to be unsuccessful or
commercially not exploitable;

 
· uncertainty surrounding whether any of our product candidates will gain regulatory approval, which is necessary before they can be commercialized;

 
· the outcome of any, or any discussions we may enter regarding, acquisitions, dispositions, partnerships, license transactions or changes to our capital

structure, including our receipt of any milestone payments or royalties or any future securities offerings;
 

· the chance that we may become exposed to costly and damaging liability claims resulting from the testing of our product candidates in the clinic or
in the commercial stage;

 
· if our product candidates obtain regulatory approval, our being subject to expensive ongoing obligations and continued regulatory overview;

 
· enacted and future legislation may increase the difficulty and cost for us to obtain marketing approval and commercialization;

 
· the chance that our products may not gain market acceptance, in which case we may not be able to generate product revenues;

 
· our reliance on our current strategic relationships with the DKFZ, Xoma, LLS, Merck, The MD Anderson Cancer Center, Nektar, Genentech,

Amphivena and Amphivena’s other investors and partners, including MPM Capital and Calibrium (formerly Aeris Capital), and the potential failure
to enter into new strategic relationships;
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· our reliance on third parties to conduct our nonclinical and clinical trials and on third-party single-source suppliers to supply or produce our product

candidates;
 

· our ability to scale-up manufacturing processes of our product candidates and reduce the cost of manufacturing our product candidates in advance of
any commercialization;

 
· our future growth and ability to compete, which depends on our retaining key personnel and recruiting additional qualified personnel; and

 
· other risk factors discussed under “Risk Factors.”

 
Our actual results or performance could differ materially from those expressed in, or implied by, any forward-looking statements relating to those

matters. Accordingly, no assurances can be given that any of the events anticipated by the forward-looking statements will transpire or occur, or if any of
them do so, what impact they will have on our results of operations, cash flows or financial condition. Except as required by law, we are under no obligation,
and expressly disclaim any obligation, to update, alter or otherwise revise any forward-looking statement, whether written or oral, that may be made from
time to time, whether as a result of new information, future events or otherwise.
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PROSPECTUS SUPPLEMENT SUMMARY
 

This summary highlights selected information contained elsewhere in this prospectus and in the documents we incorporate by reference. This summary
does not contain all of the information you should consider before making an investment decision. You should read this entire prospectus supplement
carefully, especially the risks of investing in our common shares discussed under “Risk Factors” beginning on page S-5 of this prospectus supplement,
along with our consolidated financial statements and notes to those consolidated financial statements and the other information incorporated by reference
in this prospectus supplement.

 
Affimed N.V.

 
Our Business
 
We are a clinical-stage biopharmaceutical company focused on discovering and developing highly targeted cancer immunotherapies. Our product
candidates are being developed in the field of immuno-oncology, which represents an innovative approach to cancer treatment that seeks to harness the
body’s own immune defenses to fight tumor cells. The most potent cells of the human defense arsenal are types of white blood cells called Natural Killer
cells, or NK cells, and T cells. Leveraging our modular and versatile ROCK® (Redirected Optimized Cell Killing) platform, we generate proprietary, next-
generation bispecific antibodies, which are designed to direct and establish a bridge between either NK cells or T cells and cancer cells. Our tetravalent
bispecific immune cell engagers have the ability to bring NK cells or T cells into proximity and trigger a signal cascade that leads to the destruction of
cancer cells. Due to their novel tetravalent architecture (which provides for four binding domains), our tetravalent bispecific immune cell engagers bind to
their targets with high affinity and have half-lives that allow regular intravenous administration. We believe, based on their mechanism of action and the
preclinical and clinical data we have generated to date, that our product candidates, alone or in combination, may ultimately improve response rates,
clinical outcomes and survival in cancer patients and could eventually become a cornerstone of modern targeted oncology care. Building on our leadership
in the NK cell space, we are also developing novel tetravalent, bispecific antibody formats with the potential to tailor immune-engaging therapy to different
indications and settings.
 
Focusing our efforts on antibodies specifically binding NK cells through CD16A, a key activating receptor on innate immune cells, we have built a clinical
and preclinical pipeline of NK cell-engaging bispecific antibodies designed to activate both innate and adaptive immunity. Compared to a variety of T cell-
engaging technologies, our NK cell engagers appear to have a better safety profile and have the potential to achieve more potent and deeper immune
responses potentially through enhancing crosstalk of innate to adaptive immunity. Their safety profiles also make our molecules suitable for development
as combination therapies (e.g. with checkpoint inhibitors, or CPIs, adoptive NK cells or cytokines).
 
As of today, we have focused our research and development efforts on three proprietary programs for which we retain global commercial rights. Because
our tetravalent bispecific antibodies bind with receptors that are known to be present on a number of types of cancer cells, each of our product candidates
could be developed for the treatment of several different cancers. We intend to initially develop our two clinical stage product candidates in orphan or high-
medical need indications, including as a salvage therapy for patients who have relapsed after, or are refractory to, that is who do not respond to treatment
with, standard therapies, which we refer to as relapsed/refractory. These patients have a limited life expectancy and few therapeutic options. We believe this
strategy will allow for a faster path to approval and will likely require smaller clinical studies compared to indications with more therapeutic options and
larger patient populations. We believe such specialized market segments in oncology can be effectively targeted with a small and dedicated marketing and
sales team. We currently intend to establish a commercial sales force in the United States and/or Europe to commercialize our product candidates when and
if they are approved.
 
We also see an opportunity in the clinical development of our tetravalent bispecific antibodies in combination with other agents that harness the immune
system to fight cancer cells, such as CPIs, adoptive NK cells and cytokines. Such combinations of cancer immunotherapies may ultimately prove beneficial
for larger patient populations in earlier stages of diseases, beyond the relapsed/refractory disease setting.
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Our Strengths
 

We believe we are a leader in developing cancer immunotherapies due to several factors:
 
· Our lead product candidate, AFM13, is a first-in-class NK cell engager.

 
· Our preclinical candidate, AFM24, is a first-in-class NK cell engager for solid tumor indications.

 
· Our modular and versatile ROCK® (Redirected Optimized Cell Killing) platform.

 
· We have a growing pipeline of product candidates focused on key cancer indications.

 
· We retain global commercial rights for our three candidates in our product pipeline.

 
· Our experienced management team has a strong track record in the development and commercialization of new medicines.

 
· We have a strong technology base and solid patent portfolio in the field of targeted immuno-oncology.

 
Strategy
 

Our goal is to develop and commercialize targeted cancer immunotherapies aimed at improving and extending patients’ lives. Key elements of our
strategy to achieve this goal are to:

 
· Rapidly advance the development of our clinical stage product candidates, including combinations with other immunotherapies.

 
· Establish R&D and commercialization capabilities in the United States.

 
· Use our technology platforms and intellectual property portfolio to continue to build our cancer immunotherapy pipeline.

 
· Maximize the value of our collaboration arrangements with Genentech, LLS, Merck and MD Anderson.

 
· Intensify our collaboration with academia.

 
· Utilize AbCheck to generate and optimize antibodies.

 
Affimed was founded in 2000 based on technology developed by the group led by Professor Melvyn Little at Deutsches Krebsforschungszentrum, the
German Cancer Research Center, or DKFZ, in Heidelberg. Our main offices and laboratories are located at the Technology Park adjacent to the German
Cancer Research Center (DKFZ) in Heidelberg, where, as of October 15, 2018, we employ 68 personnel, approximately 60% of whom have an advanced
academic degree. Including AbCheck, AbCheck Inc. and Affimed Inc. personnel, our total headcount is 110 (95 full time equivalents). We are led by
experienced executives with a track record of successful product development, approvals and launches, specifically of biologics. Our supervisory board
includes highly experienced experts from the pharmaceutical and biotech industries, with a specific background in hematology.
 
Recent Developments
 
On August 24, 2018 we entered into a research collaboration and license agreement with Genentech, a member of the Roche Group, for the development
and commercialization of certain product candidates that contain novel NK cell engager-based immunotherapeutics to treat multiple cancers. Under the
terms of the agreement, we will receive $96 million in initial upfront payments and committed funding over the first 12 months of the collaboration. In
addition, we may be eligible to receive up to $5.0 billion in additional milestone payments over time, including payments upon achievement of specified
development, regulatory and commercial milestones, and royalties on sales.
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On October 8, 2018, we placed AFM11 on clinical hold after the occurrence of Serious Adverse Events (SAEs) in three patients, which included a death in
the ALL study and two life-threatening events in the NHL study. The SAEs occurred in patients enrolled in the highest dose cohorts of each study. Thirty-
three patients have been treated in total in the two ongoing Phase 1 studies, with preliminary signs of clinical activity observed in several patients. On
October 12, 2018, we received a formal notification from the U.S. Food and Drug Administration (FDA) that the regulatory agency has concurred with our
decision to stop recruitment and formally placed the AFM11 investigational new drug (IND) application on full clinical hold. We will be working closely
with the FDA and other global health authorities, the Safety Monitoring Committees, and the studies’ clinical investigators to review the events, carefully
assess all of the data and determine next steps for the AFM11 program. We intend to provide an update on AFM11 upon completion of the evaluation.
 
Corporate Information
 

Our principal executive offices are located at Technologiepark, Im Neuenheimer Feld 582, 69120 Heidelberg, Germany. Our telephone number is
(+49) 6221-6743-60. Investors should contact us for any inquiries through the address and telephone number of our principal executive office. Our
principal website is www.affimed.com. The information contained on our website is not a part of this prospectus supplement.

 
Implications of Being an “Emerging Growth Company”
 

We qualify as an “emerging growth company” as defined in the Jumpstart our Business Startups Act of 2012, or the JOBS Act. An emerging growth
company may take advantage of specified reduced reporting and other burdens that are otherwise applicable generally to public companies. These
provisions include an exemption from the auditor attestation requirement in the assessment of our internal control over financial reporting pursuant to the
Sarbanes-Oxley Act of 2002.

 
We may take advantage of these provisions for a period of five years following the completion of our initial public offering (which occurred in

September 2014) or such earlier time that we are no longer an emerging growth company. We would cease to be an emerging growth company if we have
more than $1.07 billion in annual revenue, have more than $700 million in market value of our common shares held by non-affiliates or issue more than
$1.0 billion of non-convertible debt over a three-year period. We may choose to take advantage of some but not all of these reduced burdens.
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THE OFFERING
 

Common Shares Offered by Us Common shares having an aggregate offering price of up to $50,000,000.
  
Manner of Offering “At the market” offering that may be made from time to time through our

sales agent, Cowen and Company, LLC. See “Plan of Distribution.”
  
Use of Proceeds We intend to use the net proceeds from this offering, together with our other

cash resources, primarily to fund research and development expenses for our
clinical and preclinical research and development activities and for working
capital, repayment of debt and general corporate purposes. See “Use of
Proceeds.”

  
Risk Factors You should read the “Risk Factors” section in our Annual Report on Form

20-F for the year ended December 31, 2017, and in any updates to those risk
factors in our reports on Form 6-K or subsequent Annual Reports on Form
20-F incorporated by reference herein, for a discussion of factors to consider
carefully before deciding to purchase our common shares.

  
Nasdaq Global Market Symbol “AFMD”
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RISK FACTORS

 
You should carefully consider the risks and uncertainties described under “Risk Factors” in our Annual Report on Form 20-F for the year ended December
31, 2017, and in any updates to those risk factors in our reports on Form 6-K or subsequent Annual Reports on Form 20-F incorporated by reference herein,
as well as the other information in this prospectus supplement before making an investment in our common shares. Our business, financial condition or
results of operations could be materially and adversely affected if any of these risks occurs, and as a result, the market price of our common shares could
decline and you could lose all or part of your investment. This prospectus supplement also contains forward-looking statements that involve risks and
uncertainties. See “Special Note Regarding Forward-Looking Statements.” Our actual results could differ materially and adversely from those anticipated in
these forward-looking statements as a result of certain factors.
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USE OF PROCEEDS

 
We may issue and sell our common shares having aggregate sales proceeds of up to $50.0 million from time to time. Because there is no minimum

offering amount required as a condition to close this offering, the actual total public offering amount, commissions and proceeds to us, if any, are not
determinable at this time.

 
As of June 30, 2018, we had cash and cash equivalents of €47.4 million. We anticipate that we will use our existing cash and cash equivalents and the net

proceeds of this offering, if we issue and sell our common shares with maximum aggregate sales proceeds of $50.0 million as specified in this prospectus
supplement, primarily to fund research and development expenses for our clinical and preclinical research and development activities and for working capital,
repayment of debt and general corporate purposes.

 
Our expected use of net proceeds from this offering represents our current intentions based upon our present plans and business condition. As of the date

of this prospectus supplement, we cannot predict with certainty all of the particular uses for the net proceeds to be received upon the completion of this
offering or the amounts that we will actually spend on the uses set forth above. The amounts and timing of our actual use of net proceeds will vary depending
on numerous factors, including our ability to obtain additional financing, the relative success and cost of our research, preclinical and clinical development
programs, including a change in our planned course of development or the termination of a clinical program necessitated by the results of data received from
clinical trials, the amount and timing of additional revenues, if any, received from our collaborations and whether we enter into future collaborations. As a
result, management will have broad discretion in the application of the net proceeds, and investors will be relying on our judgment regarding the application
of the net proceeds of this offering. In addition, we might decide to postpone or not pursue other clinical trials or preclinical activities if the net proceeds from
this offering and our other sources of cash are less than expected.

 
Based on our current cash and cash equivalents described above and additional proceeds previously received from, or committed to be paid by,

Genentech amounting to $96.0 million, we estimate that such funds will be sufficient to enable us to fund our operating expenses and capital expenditure
requirements beyond the fourth quarter of 2019. The net proceeds of this offering, if we issue and sell our common shares with maximum aggregate sales
proceeds of $50.0 million as specified in this prospectus supplement, would extend our financial reach, assuming that the plans for our clinical and preclinical
activities remain unchanged. We have based these estimates on assumptions that may prove to be incorrect, and we could use our available capital resources
sooner than we currently expect.

 
Pending their use, we plan to invest the net proceeds from this offering in short- and intermediate-term interest-bearing financial assets and certificates of

deposit.
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DIVIDEND POLICY

 
We have never paid or declared any cash dividends on our common shares, and we do not anticipate paying any cash dividends on our common shares in

the foreseeable future. We intend to retain all available funds and any future earnings to fund the development and expansion of our business. Under Dutch
law, we may only pay dividends if our shareholders’ equity (eigen vermogen) exceeds the sum of the paid-up and called-up share capital plus the reserves
required to be maintained by Dutch law or by our Articles of Association. Subject to such restrictions, any future determination to pay dividends will be at the
discretion of our management board and requires approval of our supervisory board and will depend upon a number of factors, including our results of
operations, financial condition, future prospects, contractual restrictions, restrictions imposed by applicable law and other factors our management board and
supervisory board deem relevant.
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DILUTION
 

If you invest in our common shares in this offering, your ownership interest will be diluted immediately to the extent of the difference between the price
you pay in this offering and the net tangible book value per common share after this offering.

 
Our net tangible book value as of June 30, 2018 was $54.9 million, or $0.88 per common share, based on 62,390,068 common shares then outstanding.

After giving effect to the assumed sale by us of our common shares in the aggregate amount of $50.0 million at an assumed public offering price of $3.21 per
share (the last sale price of our common shares on October 19, 2018 as reported on The Nasdaq Global Market), less the estimated commissions and
estimated offering expenses payable by us, our net tangible book value at June 30, 2018 would have been $103.3 million, or $1.32 per common share. This
represents an immediate increase in net tangible book value of $0.44 per share to existing shareholders and an immediate dilution of $1.89 per share to
investors in this offering. The following table illustrates this per share dilution. The as adjusted information is illustrative only and will adjust based on the
actual price to the public, the actual number of shares sold and other terms of the offering determined at the time our common shares are sold pursuant to this
prospectus supplement. The shares sold in this offering, if any, will be sold from time to time at various prices.

 
Assumed public offering price per share  $ 3.21
Net tangible book value per share as of June 30, 2018 $ 0.88  
Increase per share attributable to new investors purchasing shares in this offering $ 0.44  
As adjusted net tangible book value per share after giving effect to this offering  $ 1.32
Dilution per share to new investors  $ 1.89

 
The above discussion and table are based on our actual common shares outstanding as of June 30, 2018 and excludes:
 
· 6,754,355 of our common shares issuable upon the exercise of options outstanding as of June 30, 2018, at a weighted average exercise price of $3.50

per common share (€3.00 per common share);
 

· 4,243,857 common shares covered by awards available for issuance under our equity incentive plan as of June 30, 2018;
 

· 106,250 common shares covered by warrants issued to Perceptive at an exercise price of $8.80 per common share (€7.45 per common share) as of
June 30, 2018; and

 
· 219,692 common shares covered by warrants issued to SVB with a weighted-average exercise price of $2.07 per common share (€1.78 per common

share) as of June 30, 2018.
 

To the extent that outstanding options are exercised, you will experience further dilution. In addition, we may choose to raise additional capital due to
market conditions or strategic considerations even if we believe we have sufficient funds for our current or future operating plans. To the extent that
additional capital is raised through the sale of equity or convertible debt securities, the issuance of such securities may result in further dilution to our
shareholders.
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PRICE RANGE OF COMMON SHARES

 
The common shares of the Company are listed on the Nasdaq Global Market under the symbol “AFMD”.
 
The following table sets forth the highest and lowest intraday sales prices for the common shares as reported by the Nasdaq Global Market for the periods

indicated:
 

  Nasdaq Global Market
Year ended December 31, 2018  $ High  $ Low
Fourth Quarter (through October 19, 2018)  $ 4.64  $ 3.15 
Third Quarter  $ 7.35  $ 1.40 
Second Quarter  $ 2.65  $ 1.60 
First Quarter  $ 2.85  $ 1.25 
 
 

  Nasdaq Global Market
Year ended December 31, 2017  $ High  $ Low
Fourth Quarter  $ 2.40  $ 1.15 
Third Quarter  $ 2.65  $ 1.95 
Second Quarter  $ 2.50  $ 1.95 
First Quarter  $ 2.95  $ 1.65 
 
 
  Nasdaq Global Market
Year ended December 31, 2016  $ High  $ Low
Fourth Quarter  $ 2.79  $ 1.65 
Third Quarter  $ 3.25  $ 2.42 
Second Quarter  $ 5.00  $ 2.34 
First Quarter  $ 7.14  $ 2.76 
 
 

  Nasdaq Global Market
Most recent six months  $ High  $ Low
October 2018 (through October 19, 2018)  $ 4.64  $ 3.15 
September 2018  $ 5.85  $ 4.05 
August 2018  $ 7.35  $ 1.40 
July 2018  $ 1.90  $ 1.60 
June 2018  $ 2.60  $ 1.60 
May 2018  $ 2.65  $ 1.95 
April 2018  $ 2.30  $ 1.85 

 
PLAN OF DISTRIBUTION

 
We have entered into a sales agreement with Cowen and Company, LLC, or Cowen, under which we may issue and sell from time to time up to

$50,000,000 of our common shares through Cowen as our sales agent. Sales of the common shares, if any, will be made at market prices by any method that
is deemed to be an “at the market” offering as defined in Rule 415 under the Securities Act, including without limitation sales made through The Nasdaq
Global Market, on any other existing trading market for the common shares or to or through a market maker. In addition, with our prior written consent,
Cowen may also purchase our common shares as principal.

 
Cowen will offer the common shares subject to the terms and conditions of the sales agreement on a daily basis or as otherwise agreed upon by us and

Cowen. We will designate the maximum amount of common shares to be sold through Cowen on a daily basis or otherwise determine such maximum amount
together with Cowen. Subject to the terms and conditions of the sales agreement, Cowen will use its commercially reasonable efforts consistent with its
normal trading and sales practices and applicable state and federal laws, rules and regulations and the rules of the Nasdaq Stock Market, Inc. to sell on our
behalf such common shares up to the amount specified to be sold by
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us. We may instruct Cowen not to sell common shares if the sales cannot be effected at or above the price designated by us in any such instruction. We or
Cowen may suspend the offering of the common shares being made through Cowen under the sales agreement upon proper notice to the other party. We and
Cowen each have the right, by giving written notice as specified in the sales agreement, to terminate the sales agreement in each party’s sole discretion at any
time.

 
Aggregate compensation payable to Cowen as sales agent shall be equal to 3% of the gross sales price of the shares sold through it pursuant to the sales

agreement. Cowen will be reimbursed for up to $50,000, in the aggregate, for its legal fees and expenses incurred in connection with sales of the common
shares. In accordance with FINRA Rule 5110 these reimbursed fees and expenses are deemed sales compensation to Cowen in connection with this offering.

 
Remaining sales proceeds, after deducting any expenses payable by us and any transaction fees imposed by any governmental or self-regulatory

organization in connection with the sales, will equal our net proceeds for the sale of such common shares.
 
Cowen will provide written confirmation to us following the close of trading on The Nasdaq Global Market, each day in which common shares are sold

through it as sales agent under the sales agreement. Each confirmation will include the number of common shares sold through it as sales agent on that day,
the volume-weighted average price of common shares sold, the aggregate net proceeds to us and the net proceeds price per share payable by Cowen.

 
We will report at least quarterly the number of common shares sold through Cowen under the sales agreement, the net proceeds to us and the

compensation paid by us to Cowen in connection with the sales of common shares.
 
Settlement for sales of common shares will occur, unless the parties agree otherwise, on the second business day that is also a trading day following the

date on which any sales were made in return for payment of the net proceeds to us. There is no arrangement for funds to be received in an escrow, trust or
similar arrangement.

 
In connection with the sales of the common shares on our behalf, Cowen may be deemed to be an “underwriter” within the meaning of the Securities Act,

and the compensation paid to Cowen may be deemed to be underwriting commissions or discounts. We have agreed in the sales agreement to provide
indemnification and contribution to Cowen against certain liabilities, including liabilities under the Securities Act. As sales agent, Cowen will not engage in
any transactions that stabilize our common shares.

 
We estimate that the total expenses of the offering payable by us, excluding commissions payable to Cowen under the sales agreement, will be

approximately $150,000.
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LEGAL MATTERS

 
The validity of the common shares and certain other matters of Dutch law will be passed upon for us by De Brauw Blackstone Westbroek N.V. Certain

matters of U.S. federal and New York State law will be passed upon for us by Davis Polk & Wardwell LLP, New York, New York. Cowen and Company,
LLC is being represented in connection with this offering by Covington & Burling LLP, New York, New York.

 
EXPERTS

 
The consolidated financial statements of Affimed N.V. as of December 31, 2017 and 2016 and for each of the years in the three-year period ended

December 31, 2017 have been incorporated by reference herein in reliance upon the report of KPMG AG Wirtschaftsprüfungsgesellschaft, Leipzig, Germany,
independent registered public accounting firm, appearing elsewhere herein, and upon the authority of said firm as experts in accounting and auditing.

 
WHERE YOU CAN FIND MORE INFORMATION

 
We have filed with the U.S. Securities and Exchange Commission a registration statement (including amendments and exhibits to the registration

statement) on Form F-3 under the Securities Act. Our SEC filings are available to the public over the Internet at the SEC’s website at http://www.sec.gov.
Copies of certain information filed by us with the SEC are also available on our website at http://www.affimed.com. Our website is not a part of this
prospectus supplement and is not incorporated by reference in this prospectus supplement. You may also read and copy any document we file at the SEC’s
Public Reference Room, 100 F Street, N.E., Washington, D.C. 20549. Please call the SEC at 1-800-SEC-0330 for further information on the operation of the
Public Reference Room.

 
This prospectus supplement is part of a registration statement we filed with the SEC. This prospectus supplement omits some information contained in

the registration statement in accordance with SEC rules and regulations. You should review the information and exhibits in the registration statement for
further information on us and our consolidated subsidiaries and the securities we are offering. Statements in this prospectus supplement concerning any
document we filed as an exhibit to the registration statement or that we otherwise filed with the SEC are not intended to be comprehensive and are qualified
by reference to these filings. You should review the complete document to evaluate these statements.

 
INCORPORATION BY REFERENCE

 
The SEC allows us to incorporate by reference information into this document. This means that we can disclose important information to you by referring

you to another document filed separately with the SEC. The information incorporated by reference is considered to be a part of this document, except for any
information superseded by information that is included directly in this prospectus supplement or incorporated by reference subsequent to the date of this
prospectus supplement.

 
We incorporate by reference the following documents or information that we have filed with the SEC:
 
· Our 2017 Annual Report on Form 20-F for the fiscal year ended December 31, 2017;

 
· Our Forms 6-K filed on May 15, 2018, August 8, 2018, August 27, 2018 (other than Exhibit 99.1 thereto) and October 9, 2018 and our Form 6-K/A

filed on October 16, 2018; and
 

· The description of our common shares contained in our registration statement on Form 8-A filed with the SEC on September 10, 2014, including any
amendments or reports filed for the purpose of updating such description.

 
· All annual reports we file with the SEC pursuant to the Exchange Act on Form 20-F after the date of this prospectus supplement and prior to termination

or expiration of this registration statement shall be deemed incorporated by reference into this prospectus supplement and to be part hereof from the date
of filing of such
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documents. We may incorporate by reference any Form 6-K subsequently submitted to the SEC by identifying in such Form 6-K that it is being
incorporated by reference into this prospectus supplement.

 
Documents incorporated by reference in this prospectus are available from us without charge upon written or oral request, excluding any exhibits to those

documents that are not specifically incorporated by reference into those documents. You can obtain documents incorporated by reference in this document by
requesting them from us in writing at Technologiepark, Im Neuenheimer Feld 582, 69120, Heidelberg, Germany or via telephone at (+49) 6221-6743-60.
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PART II – INFORMATION NOT REQUIRED IN PROSPECTUS

 
INDEMNIFICATION OF OFFICERS AND DIRECTORS

 
Our managing directors and supervisory directors have the benefit of the following indemnification provisions in our Articles of Association: Current and

former managing directors and supervisory directors shall be reimbursed for:
 
a) the reasonable costs of conducting a defense against a claim based on acts or failures to act in the exercise of their duties or any other duties

currently or previously performed by them at our request;
 

b) any damages or fines payable by them as a result of an act or failure to act as referred to under (a); and
 

c) the reasonable costs of appearing in other legal proceedings in which they are involved as current or former managing director or supervisory
director, with the exception of proceedings primarily aimed at pursuing a claim on their own behalf.

 
There shall be no entitlement to reimbursement as referred to above if and to the extent that:
 
a) a Dutch court or, in the event of arbitration, an arbitrator has established in a final and conclusive decision that the act or failure to act of the

person concerned can be characterized as willful, intentionally reckless or seriously culpable conduct, unless Dutch law provides otherwise or this
would, in view of the circumstances of the case, be unacceptable according to standards of reasonableness and fairness; or

 
b) the costs or financial loss of the person concerned are covered by an insurance and the insurer has paid out the costs or financial loss.

 
If and to the extent that it has been established by a Dutch court or, in the event of arbitration, an arbitrator in a final and conclusive decision that the

person concerned is not entitled to reimbursement as referred to above, he shall immediately repay the amount reimbursed by us. We have also entered into
indemnification agreements with each of our managing directors and supervisory directors.

 
EXHIBITS

 
The following documents are filed as part of this registration statement:
 

1.1* Form of Underwriting Agreement
  

1.2 Sales Agreement, dated as of October 22, 2018, between Affimed N.V. and Cowen and Company, LLC
  

4.1 Articles of Association of Affimed N.V. (incorporated by reference to Exhibit 3.1 of the Affimed N.V. report on Form 6-K (Registration no.
001-36619) filed with the Commission on June 20, 2018)

  
4.2 Form of Senior Indenture (incorporated by reference to Exhibit 4.2 of the Affimed N.V. registration statement on Form F-3 (Registration no.

333-207235) filed with the Commission on October 1, 2015)
  

4.3 Form of Subordinated Indenture (incorporated by reference to Exhibit 4.3 of the Affimed N.V. registration statement on Form F-3
(Registration no. 333-207235) filed with the Commission on October 1, 2015)

  
4.4* Form of Senior Note

  
4.5* Form of Subordinated Note

  
4.6* Form of Warrant Agreement

  
4.7* Form of Purchase Contract
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http://www.sec.gov/Archives/edgar/data/1608390/000095010318007610/dp92447_ex0301.htm
http://www.sec.gov/Archives/edgar/data/1608390/000095010318007610/dp92447_ex0301.htm
http://www.sec.gov/Archives/edgar/data/1608390/000095010315007891/dp60161_ex0402.htm
http://www.sec.gov/Archives/edgar/data/1608390/000095010315007891/dp60161_ex0402.htm
http://www.sec.gov/Archives/edgar/data/1608390/000095010315007891/dp60161_ex0403.htm
http://www.sec.gov/Archives/edgar/data/1608390/000095010315007891/dp60161_ex0403.htm


 
4.8* Form of Unit Agreement

  
5.1 Opinion of De Brauw Blackstone Westbroek N.V.
  

5.2 Opinion of Davis Polk & Wardwell LLP
  

23.1 Consent of KPMG AG Wirtschaftsprüfungsgesellschaft, independent registered public accounting firm
  

23.2 Consent of De Brauw Blackstone Westbroek N.V. (included in Exhibit 5.1)
  

23.3 Consent of Davis Polk & Wardwell LLP (included in Exhibit 5.2)
  

24.1 Powers of attorney (included on signature page to the registration statement)
  

25.1* Statement of Eligibility on Form T-1 for Senior Indenture
  

25.2* Statement of Eligibility on Form T-1 for Subordinated Indenture
  

 

* To be filed, if necessary, by amendment.
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UNDERTAKINGS

 
(a)   The undersigned registrant hereby undertakes:
 

(1)   To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

(i)   To include any prospectus required by section 10(a)(3) of the Securities Act of 1933;
 
(ii)   To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective

amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not
exceed that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form
of prospectus filed with the Commission pursuant to Rule 424(b) (§ 230.424(b) of this chapter) if, in the aggregate, the changes in volume and price
represent no more than 20% change in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective
registration statement.

 
(iii)   To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any

material change to such information in the registration statement;
 

Provided, however, That:
 

(A)   Paragraphs (a)(1)(i) and (a)(1)(ii) of this section do not apply if the registration statement is on Form S-8 (§ 239.16b of this chapter), and
the information required to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the
Commission by the registrant pursuant to section 13 or section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78m or 78o(d)) that are
incorporated by reference in the registration statement; and

 
(B)   Paragraphs (a)(1)(i), (a)(1)(ii) and (a)(1)(iii) of this section do not apply if the registration statement is on Form S-3 (§ 239.13 of this

chapter) or Form F-3 (§ 239.33 of this chapter) and the information required to be included in a post-effective amendment by those paragraphs is
contained in reports filed with or furnished to the Commission by the registrant pursuant to section 13 or section 15(d) of the Securities Exchange
Act of 1934 that are incorporated by reference in the registration statement, or is contained in a form of prospectus filed pursuant to Rule 424(b) (§
230.424(b) of this chapter) that is part of the registration statement.

 
(C)   Provided further, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the registration statement is for an offering of asset-backed

securities on Form S-1 (§ 239.11 of this chapter) or Form S-3 (§ 239.13 of this chapter), and the information required to be included in a post-
effective amendment is provided pursuant to Item 1100(c) of Regulation AB (§ 229.1100(c)).

 
(2)   That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a

new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona
fide offering thereof.

 
(3)   To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the

termination of the offering.
 
(4)   To file a post-effective amendment to the registration statement to include any financial statements required by “Item 8.A. of Form 20-F” at the

start of any delayed offering or throughout a continuous offering. Financial statements and information otherwise required by Section 10(a)(3) of the Act
need not be furnished, provided that the registrant includes in the prospectus, by means of a post-effective amendment, financial statements required
pursuant to this paragraph (a)(4) and other information necessary to ensure that all other information in the prospectus is at least as current as the date of
those financial statements. Notwithstanding the foregoing, with respect to registration statements on Form F-3 (§ 239.33 of this chapter), a post-effective
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amendment need not be filed to include financial statements and information required by Section 10(a)(3) of the Act or § 210.3-19 of this chapter if such
financial statements and information are contained in periodic reports filed with or furnished to the Commission by the registrant pursuant to section 13
or section 15(d) of the Securities Exchange Act of 1934 that are incorporated by reference in the Form F-3.

 
(5)   That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser:
 

(A)   Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement as of the date the
filed prospectus was deemed part of and included in the registration statement; and

 
(B)   Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration statement in reliance on Rule 430B

relating to an offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information required by section 10(a) of the
Securities Act of 1933 shall be deemed to be part of and included in the registration statement as of the earlier of the date such form of prospectus is
first used after effectiveness or the date of the first contract of sale of securities in the offering described in the prospectus. As provided in Rule
430B, for liability purposes of the issuer and any person that is at that date an underwriter, such date shall be deemed to be a new effective date of the
registration statement relating to the securities in the registration statement to which that prospectus relates, and the offering of such securities at that
time shall be deemed to be the initial bona fide offering thereof. Provided, however, that no statement made in a registration statement or prospectus
that is part of the registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or
prospectus that is part of the registration statement will, as to a purchaser with a time of contract of sale prior to such effective date, supersede or
modify any statement that was made in the registration statement or prospectus that was part of the registration statement or made in any such
document immediately prior to such effective date; or

 
(6)   That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution of the

securities:
 

The undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement,
regardless of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the
following communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such purchaser:

 
(i)   Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
 
(ii)   Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the

undersigned registrant;
 
(iii)   The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its

securities provided by or on behalf of the undersigned registrant; and
 
(iv)   Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.
 

(b)   The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the
registrant’s annual report pursuant to section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee
benefit plan’s annual report pursuant to section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the registration statement
shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to
be the initial bona fide offering thereof.

 
(c)   Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of

the registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange
Commission such indemnification is
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against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than
the payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any action,
suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the registrant will, unless in the
opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question whether such
indemnification by it is against public policy as expressed in the Act and will be governed by the final adjudication of such issue.

 
(d)   The undersigned registrant hereby undertakes that:
 

(1)   For purposes of determining any liability under the Securities Act of 1933, the information omitted from the form of prospectus filed as part of
this registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the registrant pursuant to Rule 424(b) (1) or (4) or
497(h) under the Securities Act shall be deemed to be part of this registration statement as of the time it was declared effective.

 
(2)   For the purpose of determining any liability under the Securities Act of 1933, each post-effective amendment that contains a form of prospectus

shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be
deemed to be the initial bona fide offering thereof.

 
(e)   The undersigned registrant hereby undertakes to file an application for the purpose of determining the eligibility of the trustee to act under subsection

(a) of section 310 of the Trust Indenture Act (“Act”) in accordance with the rules and regulations prescribed by the Commission under section 305(b)(2) of
the Act.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the requirements
for filing on Form F-3 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized, in Heidelberg,
Germany on October 22, 2018.
 
 Affimed N.V.
   
 By: /s/ Adi Hoess 
  Name: Adi Hoess
  Title: Chief Executive Officer
   
 By: /s/ Florian Fischer 
  Name: Florian Fischer
  Title: Chief Financial Officer
 
 
KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below hereby constitutes and appoints Adi Hoess and Florian
Fischer and each of them, individually, as his true and lawful attorneys-in-fact and agents, with full power of substitution and resubstitution, for him and in his
name, place and stead in any and all capacities, in connection with this registration statement, including to sign in the name and on behalf of the undersigned,
this registration statement and any and all amendments thereto, including post-effective amendments and registrations filed pursuant to Rule 462 under the
U.S. Securities Act of 1933, and to file the same, with all exhibits thereto, and other documents in connection therewith, with the U.S. Securities and
Exchange Commission, granting unto such attorneys-in-fact and agents full power and authority to do and perform each and every act and thing requisite and
necessary to be done in and about the premises, as fully to all intents and purposes as he might or could do in person, hereby ratifying and confirming all that
said attorneys-in-fact and agents, or his substitute, may lawfully do or cause to be done by virtue hereof.
 
Pursuant to the requirements of the Securities Act of 1933, as amended, this registration statement has been signed by the following persons on October 22,
2018 in the capacities indicated:
 

   
NAME  TITLE

   
/s/ Adi Hoess   

Adi Hoess  Chief Executive Officer
 (principal executive officer)

   
/s/ Florian Fischer   

Florian Fischer  Chief Financial Officer (principal financial officer)
 and principal accounting officer)

   
/s/ Thomas Hecht   

Thomas Hecht  Director
   

/s/ Bernhard Ehmer   
Bernhard Ehmer  Director

   
/s/ Ulrich M. Grau   

Ulrich M. Grau  Director
   

/s/ Berndt Modig   
Berndt Modig  Director

   
/s/ Mathieu Simon   

Mathieu Simon  Director
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/s/ Ferdinand Verdonck   
Ferdinand Verdonck  Director

   
/s/ Denise Mueller   

Denise Mueller  Authorized Representative in the United States
President of Affimed Inc.   
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Exhibit 1.2

 
AFFIMED N.V.

 
$50,000,000

COMMON SHARES

SALES AGREEMENT

 
October 22, 2018

 
Cowen and Company, LLC
599 Lexington Avenue 
New York, NY 10022
 
Ladies and Gentlemen:
 

Affimed N.V. (the “Company”), confirms its agreement (this “Agreement”) with Cowen and Company, LLC (“Cowen”), as follows:
 
1.   Issuance and Sale of Shares. The Company agrees that, from time to time during the term of this Agreement, on the terms and subject to the

conditions set forth herein, it may issue and sell through Cowen, acting as agent and/or principal, the Company’s common shares, nominal value €0.01 per
share (the “Common Shares”), having an aggregate offering price of up to $50,000,000 (the “Placement Shares”). Notwithstanding anything to the contrary
contained herein, the parties hereto agree that compliance with the limitation set forth in this Section 1 on the number of Placement Shares issued and sold
under this Agreement shall be the sole responsibility of the Company, and Cowen shall have no obligation in connection with such compliance. The issuance
and sale of Placement Shares through Cowen will be effected pursuant to the Registration Statement (as defined below) filed by the Company and declared
effective by the Securities and Exchange Commission (the “Commission”), although nothing in this Agreement shall be construed as requiring the Company
to use the Registration Statement (as defined below) to issue the Placement Shares.

 
The Company has filed, in accordance with the provisions of the Securities Act of 1933, as amended, and the rules and regulations thereunder

(collectively, the “Securities Act”), with the Commission a registration statement on Form F-3, including a base prospectus, relating to certain securities,
including the Placement Shares, to be issued from time to time by the Company, and which incorporates by reference documents that the Company has filed
or will file in accordance with the provisions of the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder (collectively, the
“Exchange Act”). The Company has prepared a prospectus supplement specifically relating to the Placement Shares (the “Prospectus Supplement”) to the
base prospectus included as part of such registration statement. The Company has furnished to Cowen, for use by Cowen, copies of the prospectus included as
part of such registration statement, as supplemented by the Prospectus Supplement, relating to the Placement Shares. Except where the context otherwise
requires, such registration statement, as amended when it became effective, including all documents filed as part thereof or incorporated by reference therein,
and including any information contained in a Prospectus (as defined below)

 

 



 
subsequently filed with the Commission pursuant to Rule 424(b) under the Securities Act or deemed to be a part of such registration statement pursuant to
Rule 430B or 462(b) of the Securities Act, is herein called the “Registration Statement.” The base prospectus, including all documents incorporated therein
by reference, included in the Registration Statement, as it may be supplemented by the Prospectus Supplement, in the form in which such prospectus and/or
Prospectus Supplement have most recently been filed by the Company with the Commission pursuant to Rule 424(b) under the Securities Act, together with
any “issuer free writing prospectus,” as defined in Rule 433 of the Securities Act regulations (“Rule 433”), relating to the Placement Shares that (i) is required
to be filed with the Commission by the Company or (ii) is exempt from filing pursuant to Rule 433(d)(5)(i), in each case in the form filed or required to be
filed with the Commission or, if not required to be filed, in the form retained in the Company’s records pursuant to Rule 433(g), is herein called the
“Prospectus.” Any reference herein to the Registration Statement, the Prospectus or any amendment or supplement thereto shall be deemed to refer to and
include the documents incorporated by reference therein, and any reference herein to the terms “amend,” “amendment” or “supplement” with respect to the
Registration Statement or the Prospectus shall be deemed to refer to and include the filing after the execution hereof of any document with the Commission
deemed to be incorporated by reference therein. For purposes of this Agreement, all references to the Registration Statement, the Prospectus or to any
amendment or supplement thereto shall be deemed to include any copy filed with the Commission pursuant to the Electronic Data Gathering Analysis and
Retrieval System (“EDGAR”).
 

2.   Placements. Each time that the Company wishes to issue and sell the Placement Shares hereunder (each, a “Placement”), it will notify Cowen by
email notice (or other method mutually agreed to in writing by the parties) (a “Placement Notice”) containing the parameters in accordance with which it
desires the Placement Shares to be sold, which shall at a minimum include the number of Placement Shares to be issued, the time period during which sales
are requested to be made, any limitation on the number of Placement Shares that may be sold in any one Trading Day (as defined in Section 3) and any
minimum price below which sales may not be made, a form of which containing such minimum sales parameters necessary is attached hereto as Schedule 1.
The Placement Notice shall originate from any of the individuals from the Company set forth on Schedule 2 (with a copy to each of the other individuals
from the Company listed on such schedule), and shall be addressed to each of the individuals from Cowen set forth on Schedule 2, as such Schedule 2 may
be amended in writing from time to time. The Placement Notice shall be immediately effective upon receipt by Cowen unless and until (i) in accordance with
the notice requirements set forth in Section 4, Cowen declines to accept the terms contained therein for any reason, in its sole discretion, (ii) the entire amount
of the Placement Shares thereunder have been sold, (iii) in accordance with the notice requirements set forth in Section 4, the Company suspends or
terminates the Placement Notice for any reason, in its sole discretion, (iv) the Company issues a subsequent Placement Notice with parameters superseding
those on the earlier dated Placement Notice, or (v) this Agreement has been terminated under the provisions of Section 11. The amount of any discount,
commission or other compensation to be paid by the Company to Cowen in connection with the sale of the Placement Shares shall be calculated in
accordance with the terms set forth in Schedule 3. It is expressly acknowledged and agreed that neither the Company nor Cowen will have any obligation
whatsoever with respect to a Placement or any Placement Shares unless and until the Company delivers a Placement Notice to Cowen and Cowen does not
decline such Placement
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Notice pursuant to the terms set forth above, and then only upon the terms specified therein and herein. In the event of a conflict between the terms of this
Agreement and the terms of a Placement Notice, the terms of the Placement Notice will control.
 

3.   Sale of Placement Shares by Cowen. (a) Subject to the terms and conditions herein set forth, upon the Company’s delivery of a Placement
Notice, and unless the sale of the Placement Shares described therein has been declined, suspended, or otherwise terminated in accordance with the terms of
this Agreement, Cowen, for the period specified in the Placement Notice, will use its commercially reasonable efforts consistent with its normal trading and
sales practices and applicable state and federal laws, rules and regulations and the rules of the Nasdaq Stock Market, Inc. (“Nasdaq”) to sell such Placement
Shares up to the amount specified in such Placement Notice, and otherwise in accordance with the terms of such Placement Notice. Cowen will provide
written confirmation to the Company (including by email correspondence to each of the individuals of the Company set forth on Schedule 2, if receipt of
such correspondence is actually acknowledged by any of the individuals to whom the notice is sent, other than via auto-reply) no later than the opening of the
Trading Day (as defined below) immediately following the Trading Day on which it has made sales of Placement Shares hereunder setting forth (i) the
number of Placement Shares sold on such day, (ii) the volume-weighted average price of the Placement Shares sold, (iii) the Net Proceeds (as defined below)
payable to the Company in total and (iv) the Net Proceeds per Placement Share payable by Cowen, with an itemization of the deductions made by Cowen (as
set forth in Section 5(a)) from the gross proceeds that it receives from such sales. Subject to the terms of a Placement Notice, Cowen may sell Placement
Shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation
sales made through Nasdaq or on any other existing trading market for the Common Shares. Cowen shall not purchase Placement Shares for its own account
as principal unless expressly authorized to do so by the Company in a Placement Notice. The Company acknowledges and agrees that (i) there can be no
assurance that Cowen will be successful in selling Placement Shares, and (ii) Cowen will incur no liability or obligation to the Company or any other person
or entity if it does not sell Placement Shares for any reason other than a failure by Cowen to use its commercially reasonable efforts consistent with its normal
trading and sales practices to sell such Placement Shares as required under this Section 3. For the purposes hereof, “Trading Day” means any day on which
the Company’s Common Shares are purchased and sold on the principal market on which the Common Shares are listed or quoted.

 
(b)  During the term of this Agreement, neither Cowen nor any of its affiliates or subsidiaries shall engage in any market-making, bidding,

stabilization or other trading activity with regard to the Company’s Common Shares or related derivative securities if such activity would be prohibited under
Regulation M or other antimanipulation rules under the Securities Act.

 
4.   Suspension of Sales.
 
(a)  The Company or Cowen may, upon notice to the other party in writing (including by email correspondence to each of the individuals of the other

party set forth on Schedule 2, if receipt of such correspondence is actually acknowledged by any of the individuals to whom the notice is sent, other than via
auto-reply) or by telephone (confirmed immediately by verifiable
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facsimile transmission or email correspondence to each of the individuals of the other party set forth on Schedule 2), suspend any sale of Placement Shares;
provided, however, that such suspension shall not affect or impair either party’s obligations with respect to any Placement Shares sold hereunder prior to the
receipt of such notice. Each of the parties agrees that no such notice under this Section 4 shall be effective against the other unless it is made to one of the
individuals named on Schedule 2 hereto, as such schedule may be amended from time to time.
 

(b)  Notwithstanding any other provision of this Agreement, during any period in which the Company is in possession of material non-public
information, the Company and Cowen agree that (i) no sale of Placement Shares will take place, (ii) the Company shall not request the sale of any Placement
Shares, and (iii) Cowen shall not be obligated to sell or offer to sell any Placement Shares.

 
(c)  If either Cowen or the Company has reason to believe that the exemptive provisions set forth in Rule 101(c)(1) of Regulation M under the

Exchange Act are not satisfied with respect to the Common Shares, it shall promptly notify the other party, and Cowen may, at its sole discretion, suspend
sales of the Placement Shares under this Agreement.

 
(d)  Notwithstanding any other provision of this Agreement, during any period in which the Registration Statement is no longer effective under the

Securities Act, the Company shall promptly notify Cowen, the Company shall not request the sale of any Placement Shares, and Cowen shall not be obligated
to sell or offer to sell any Placement Shares.

 
5.   Settlement.
 
(a)  Settlement of Placement Shares. Unless otherwise specified in the applicable Placement Notice, settlement for sales of Placement Shares will

occur on the second (2nd) Trading Day (or such earlier day as is industry practice for regular-way trading) following the date on which such sales are made
(each, a “Settlement Date” and the first such settlement date, the “First Delivery Date”). The amount of proceeds to be delivered to the Company on a
Settlement Date against receipt of the Placement Shares sold (the “Net Proceeds”) will be equal to the aggregate sales price received by Cowen at which such
Placement Shares were sold, after deduction for (i) Cowen’s commission, discount or other compensation for such sales payable by the Company pursuant to
Section 2 hereof, (ii) any other amounts due and payable by the Company to Cowen hereunder pursuant to Section 7(g) (Expenses) hereof, less any
reimbursements payable by Cowen to the Company herewith, and (iii) any transaction fees imposed by any governmental or self-regulatory organization in
respect of such sales.

 
(b)  Delivery of Placement Shares. Following receipt of the Net Proceeds by the Company on or before each Settlement Date, the Company will on

the Settlement Date execute a Deed of Issue pursuant to which the Placement Shares are issued and will cause its transfer agent to electronically transfer the
Placement Shares being sold by crediting Cowen’s or its designee’s account (provided Cowen shall have given the Company written notice of such designee
at least one (1) Trading Day prior to the Settlement Date) at The Depository Trust Company through its Deposit and Withdrawal at Custodian System or by
such other means of delivery as may be mutually agreed upon by the parties hereto which in all cases shall be freely tradeable, transferable, registered shares
in good deliverable form. On each Settlement Date, Cowen will
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deliver the related Net Proceeds in same day funds to an account designated by the Company on, or prior to, the Settlement Date. Cowen will be responsible
for providing DWAC instructions or instructions for delivery by other means with regard to the transfer of Placement Shares being sold. The Company agrees
that if the Company, or its transfer agent (if applicable), defaults in its obligation to deliver duly authorized Placement Shares on a Settlement Date through no
fault of Cowen, the Company agrees that in addition to and in no way limiting the rights and obligations set forth in Section 9(a) (Indemnification and
Contribution) hereto, it will (i) hold Cowen harmless against any loss, claim, damage, or reasonable documented expense (including reasonable documented
legal fees and expenses), as incurred, arising out of or in connection with such default by the Company and (ii) pay to Cowen (without duplication) any
commission, discount, or other compensation to which it would otherwise have been entitled absent such default.
 

6.   Representations and Warranties of the Company. Except as disclosed in the Registration Statement, the Prospectus or the Prospectus Supplement,
the Company represents and warrants to, and agrees with, Cowen, that as of the date of this Agreement, each Representation Date (as defined in Section 7(m),
each date on which a Placement Notice is given, and any date on which Placement Shares are sold hereunder:

 
(a)  Compliance with Registration Requirements. The Registration Statement has become effective under the Securities Act. The Company has

complied, to the Commission’s satisfaction, with all requests of the Commission for additional or supplemental information, if any. No stop order suspending
the effectiveness of the Registration Statement is in effect and, to the knowledge of the Company, no proceedings for such purpose have been instituted, are
pending or are contemplated or threatened by the Commission. At the time the Company’s most recent Annual Report on Form 20-F (the “Annual Report”)
was filed with the Commission, or, if later, at the time the Registration Statement was originally filed with the Commission, the Company met the then-
applicable requirements for use of Form F-3 under the Securities Act.

 
(b)  Disclosure. The Prospectus when filed complied in all material respects with the Securities Act and, if filed by electronic transmission pursuant

to EDGAR, was identical (except as may be permitted by Regulation S T under the Securities Act) to the copy thereof delivered to Cowen for use in
connection with the offer and sale of the Placement Shares. Each of the Registration Statement and any post-effective amendment thereto, at the time it
became or becomes effective, complied and will comply in all material respects with the Securities Act and did not and will not contain any untrue statement
of a material fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not misleading. The Prospectus
(including any Prospectus wrapper), as of its date, did not, and as of each of the Settlement Dates, will not, contain any untrue statement of a material fact or
omit to state a material fact necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading.
The representations and warranties set forth in the two immediately preceding sentences do not apply to statements in or omissions from the Registration
Statement or any post-effective amendment thereto, or the Prospectus, or any amendments or supplements thereto, made in reliance upon and in conformity
with written information relating Cowen furnished to the Company in writing by Cowen expressly for use therein, it being understood and agreed that the
only such information consists of the Agent’s Information. There are no contracts or other documents required to be described in the
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Prospectus or to be filed as an exhibit to the Registration Statement which have not been described or filed as required.
 

(c)  Offering Materials Furnished to Cowen. The Company has delivered to Cowen one complete copy of the Registration Statement and a copy of
each consent and certificate of experts filed as a part thereof.

 
(d)  Free Writing Prospectuses; Not an Ineligible Issuer. As of the determination date referenced in Rule 164(h) under the Securities Act, the

Company was not, is not or will not be (as applicable) an “ineligible issuer” in connection with the offering of the Placement Shares pursuant to Rules 164,
405 and 433 under the Securities Act. Each free writing prospectus that the Company is required to file pursuant to Rule 433(d) under the Securities Act has
been, or will be, filed with the Commission in accordance with the requirements of the Securities Act. Each free writing prospectus that the Company has
filed, or is required to file, pursuant to Rule 433(d) under the Securities Act or that was prepared by or on behalf of or used or referred to by the Company
complies or will comply in all material respects with the requirements of Rule 433 under the Securities Act, including timely filing with the Commission or
retention where required and legending, and each such free writing prospectus, as of its issue date and at all subsequent times through the completion of the
public offer and sale of the Placement Shares did not, does not and will not include any information that conflicted, conflicts or will conflict with the
information contained in the Registration Statement or the Prospectus and not superseded or modified. Except for the free writing prospectuses, if any,
identified in Schedule 5, the Company has not prepared, used or referred to, and will not, without your prior written consent, prepare, use or refer to, any free
writing prospectus.

 
(e)  Distribution of Offering Material By the Company. Prior to the completion of Cowen’s distribution of the Placement Shares, the Company has

not distributed and will not distribute any offering material in connection with the offering and sale of the Placement Shares other than the Registration
Statement, the Prospectus or any free writing prospectus reviewed and consented to by Cowen and the free writing prospectuses, if any, identified on
Schedule 5 hereto.

 
(f)  The Sales Agreement. This Agreement has been duly authorized, executed and delivered by, and is a valid and binding agreement of, the

Company, enforceable against the Company in accordance with its terms, except as rights to indemnification hereunder may be limited by applicable law and
except as the enforcement hereof may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws relating to or affecting the rights
and remedies of creditors or by general equitable principles.

 
(g)  Authorization of the Placement Shares. The Placement Shares to be sold by Cowen, acting as agent and/or principal for the Company, have been

duly authorized for issuance and sale pursuant to this Agreement and, when issued and delivered by the Company against payment therefor pursuant to this
Agreement, will be duly authorized, validly issued, fully paid and nonassessable. The issuance and sale of the Placement Shares is not subject to any
preemptive rights, rights of first refusal or other similar rights to subscribe for or purchase the Placement Shares which have not been duly excluded, waived
or satisfied.
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(h)  No Applicable Registration or Other Similar Rights. Except as described in the Registration Statement and the Prospectus, there are no persons

with registration or other similar rights to have any equity or debt securities registered for sale under the Registration Statement or included in the offering
contemplated by this Agreement, except for such rights as have been duly withdrawn or waived.

 
(i)  No Material Adverse Change. Except as otherwise disclosed in the Registration Statement and the Prospectus, subsequent to the respective dates

as of which information is given in the Registration Statement and the Prospectus: (i) there has been no material adverse change, or any development that
could reasonably be expected to result in a material adverse change, in the condition, financial or otherwise, or in the earnings, business, properties,
operations, assets, liabilities or prospects, whether or not arising from transactions in the ordinary course of business, of the Company and its subsidiaries,
considered as one entity (any such change being referred to herein as a “Material Adverse Change”); (ii) the Company and its subsidiaries, considered as
one entity, have not incurred any material liability or obligation, indirect, direct or contingent, including without limitation any losses or interference with its
business from fire, explosion, flood, earthquakes, accident or other calamity, whether or not covered by insurance, or from any strike, labor dispute or court or
governmental action, order or decree, that are material, individually or in the aggregate, to the Company and its subsidiaries, considered as one entity, or have
entered into any material transactions not in the ordinary course of business; and (iii) there has not been any material decrease in the capital stock or any
material increase in any short-term or long-term indebtedness of the Company or its subsidiaries and there has been no dividend or distribution of any kind
declared, paid or made by the Company or, except for dividends paid to the Company or other subsidiaries, by any of the Company’s subsidiaries on any class
of capital stock, or any repurchase or redemption by the Company or any of its subsidiaries of any class of capital stock.

 
(j)  Independent Accountants. KPMG AG Wirtschaftsprüfungsgesellschaft, which has expressed its opinion with respect to the financial statements

(which term as used in this Agreement includes the related notes thereto) filed with the Commission or incorporated by reference as a part of the Registration
Statement and the Prospectus, is (i) an independent registered public accounting firm as required by the Securities Act and the rules of the Public Company
Accounting Oversight Board (“PCAOB”), (ii) in compliance with the applicable requirements relating to the qualification of accountants under Rule 2-01 of
Regulation S-X under the Securities Act and (iii) a registered public accounting firm as defined by the PCAOB whose registration has not been suspended or
revoked and who has not requested such registration to be withdrawn.

 
(k)  Financial Statements. The financial statements filed with the Commission as a part of or incorporated within the Registration Statement and the

Prospectus present fairly, in all material respects, the consolidated financial position of the Company and its subsidiaries as of the dates indicated and the
results of their operations, changes in shareholders’ equity and cash flows for the periods specified. Such financial statements have been prepared in
conformity with International Financial Reporting Standards (“IFRS”) as issued by the International Accounting Standards Board (“IASB”) applied on a
consistent basis throughout the periods involved, except as may be expressly stated in the related notes thereto or as otherwise disclosed therein, and, in the
case of audited, interim financial statements, subject to normal year-end audit adjustments
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and the exclusion of certain footnotes. No other financial statements or supporting schedules are required to be included in or incorporated in the Registration
Statement or the Prospectus. The financial data set forth in or incorporated in each of the Registration Statement and the Prospectus under the caption “Ratio
of Earnings to Fixed Charges” present fairly, in all material respects, the information set forth therein on a basis consistent with that of the audited financial
statements contained in, incorporated or deemed to be incorporated in the Registration Statement and the Prospectus. All disclosures contained in the
Registration Statement, the Prospectus and any free writing prospectus that constitute non GAAP financial measures (as defined by the rules and regulations
under the Exchange Act) comply with Regulation G under the Exchange Act and Item 10 of Regulation S-K under the Securities Act, as applicable. To the
Company’s knowledge, no person who has been suspended or barred from being associated with a registered public accounting firm, or who has failed to
comply with any sanction pursuant to Rule 5300 promulgated by the PCAOB, has participated in or otherwise aided the preparation of, or audited, the
financial statements, supporting schedules or other financial data filed with the Commission as a part of the Registration Statement and the Prospectus.
 

(l)  Incorporation and Good Standing of the Company and its Subsidiaries. The Company has been duly incorporated and is existing under the laws
of the jurisdiction of its organization and has the corporate power and authority to own, lease and operate its properties and to conduct its business in
accordance with its stated objectives in the articles of association as described in the Registration Statement and the Prospectus and to enter into and perform
its obligations under this Agreement. The Company is duly qualified as a foreign corporation to transact business and is in good standing (where such concept
exists) in each other jurisdiction in which such qualification is required, whether by reason of the ownership or leasing of property or the conduct of business.
Each of the Company’s “subsidiaries” (for purposes of this Agreement, as defined in Rule 405 under the Securities Act) has been duly incorporated or
organized, as the case may be, and is validly existing as a corporation, partnership or limited liability company, as applicable, in good standing (where such
concept exists) under the laws of the jurisdiction of its incorporation or organization and has the power and authority (corporate or other) to own, lease and
operate its properties and to conduct its business as described in the Registration Statement and the Prospectus. Each of the Company’s subsidiaries is duly
qualified as a foreign corporation, partnership or limited liability company, as applicable, to transact business and is in good standing in each jurisdiction in
which such qualification is required, whether by reason of the ownership or leasing of property or the conduct of business, except where the failure to be so
qualified or in good standing (where such concept exists) could not, individually or in the aggregate, result in a material adverse effect on the condition
(financial or other), earnings, business, properties, operations, assets, liabilities or prospects of the Company and its subsidiaries, considered as one entity (a
“Material Adverse Effect”). All of the issued and outstanding capital stock or other equity or ownership interests of each of the Company’s subsidiaries has
been duly authorized and validly issued, is fully paid and nonassessable and is owned by the Company, directly or through subsidiaries, free and clear of any
security interest, mortgage, pledge, lien, encumbrance or adverse claim, except for the pledge of the 100 percent ownership interest in Affimed GmbH, a
limited liability company duly incorporated and operating under the laws of the Germany, created in favor of Silicon Valley Bank. The Company does not
own or control, directly or indirectly, any corporation, association or other entity other than the subsidiaries listed in or included as an exhibit to the
Registration Statement.
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(m)  Capitalization and Other Share Capital Matters. The authorized, issued and outstanding share capital of the Company is as set forth in the

Registration Statement and the Prospectus (other than for subsequent issuances, if any, pursuant to equity compensation plans or arrangements, or upon the
exercise of outstanding phantom equity, rights to receive shares, options or conversion rights, in each case described in the Registration Statement and the
Prospectus). The share capital of the Company, including the Common Shares, conforms in all material respects to each description thereof contained in the
Prospectus. All of the issued and outstanding Common Shares have been (except that all shares that are or may be issued pursuant to any equity compensation
plan or arrangement, when vested or settled in accordance with the respective terms thereof, or that are issued upon the exercise of option or conversion
rights, will be) duly authorized and validly issued, are fully paid and nonassessable and have been issued in compliance with all applicable securities laws.
None of the outstanding Common Shares was issued in violation of any preemptive rights, rights of first refusal or other similar rights to subscribe for or
purchase securities of the Company. There are no authorized or outstanding phantom equity, rights to receive shares, options, conversion rights, warrants,
preemptive rights, rights of first refusal or other rights to purchase, or equity or debt securities convertible into or exchangeable or exercisable for or that can
be settled in, any share capital of the Company or any of its subsidiaries other than those described in the Registration Statement and the Prospectus. The
descriptions of the Company’s equity compensation plans or arrangements, and the phantom equity, rights to receive shares, options or other rights granted
thereunder, set forth in the Registration Statement and the Prospectus accurately and fairly presents the information required to be shown with respect to such
plans, arrangements, equity, options and rights.

 
(n)  Non-Contravention of Existing Instruments; No Further Authorizations or Approvals Required. Neither the Company nor any of its subsidiaries

is in violation of its articles of association or similar organizational documents, or is in default (or, with the giving of notice or lapse of time, would be in
default) (“Default”) under any indenture, loan, credit agreement, note, lease, license agreement, contract, franchise or other instrument (including, without
limitation, any pledge agreement, security agreement, mortgage or other instrument or agreement evidencing, guaranteeing, securing or relating to
indebtedness) to which the Company or any of its subsidiaries is a party or by which it or any of them may be bound, or to which any of their respective
properties or assets are subject (each, an “Existing Instrument”), except for such Defaults as would not be reasonably expected, individually or in the
aggregate, to have a Material Adverse Effect. The Company’s execution, delivery and performance of this Agreement, consummation of the transactions
contemplated hereby and by the Registration Statement and the Prospectus and the issuance and sale of the Placement Shares (including the use of proceeds
from the sale of the Placement Shares as described in the Registration Statement and the Prospectus under the caption “Use of Proceeds”) (i) have been duly
authorized by all necessary corporate action and will not result in any violation of the provisions of the articles of association or by laws, partnership
agreement or operating agreement or similar organizational documents, as applicable, of the Company or any subsidiary (ii) will not conflict with or
constitute a breach of, or Default or a Debt Repayment Triggering Event (as defined below) under, or result in the creation or imposition of any lien, charge or
encumbrance upon any property or assets of the Company or any of its subsidiaries pursuant to, or require the consent of any other party to, any Existing
Instrument and (iii) will not result in any violation of any law, administrative regulation or administrative or court decree applicable to the Company or any of
its subsidiaries, except as to clause (ii) and (iii) above as would not reasonably be expected,
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individually or in the aggregate, to have a Material Adverse Effect. No consent, approval, authorization or other order of, or registration or filing with, any
court or other governmental or regulatory authority or agency, is required for, or in connection with, the Company’s execution, delivery and performance of
this Agreement and consummation of the transactions contemplated hereby and by the Registration Statement and the Prospectus, except such as have been
obtained or made by the Company and are in full force and effect under the Securities Act and such as may be required under applicable state securities or
blue sky laws or the rules of the Financial Industry Regulatory Authority, Inc. (“FINRA”). As used herein, a “Debt Repayment Triggering Event” means
any event or condition which gives, or with the giving of notice or lapse of time would give, the holder of any note, debenture or other evidence of
indebtedness (or any person acting on such holder’s behalf) the right to require the repurchase, redemption or repayment of all or a portion of such
indebtedness by the Company or any of its subsidiaries.
 

(o)  No Material Actions or Proceedings. There is no action, suit, proceeding, inquiry or investigation brought by or before any governmental entity
now pending or, to the knowledge of the Company, threatened, against or affecting the Company or any of its subsidiaries, which could reasonably be
expected, individually or in the aggregate, to have a Material Adverse Effect or materially and adversely affect the consummation of the transactions
contemplated by this Agreement or the performance by the Company of its obligations hereunder; and the aggregate of all pending legal or governmental
proceedings to which the Company or any such subsidiary is a party or of which any of their respective properties or assets is the subject, including ordinary
routine litigation incidental to the business, if determined adversely to the Company, could not reasonably be expected to have a Material Adverse Effect.
There is no material labor dispute with the employees of the Company or any of its subsidiaries, or, to the knowledge of the Company, threatened against the
Company or any of its subsidiaries, which could reasonably be expected to have a Material Adverse Effect.

 
(p)  All Necessary Permits, etc. The Company and its subsidiaries possess such valid and current certificates, authorizations or permits required by

state, federal or foreign regulatory agencies or bodies to conduct their respective businesses as currently conducted and as described in the Registration
Statement or the Prospectus (“Permits”) except where the failure to possess any such certificate, authorization or permit would not reasonably be expected to
have a Material Adverse Effect. Neither the Company nor any of its subsidiaries is in violation of, or in default under, any of the Permits or has received any
notice of proceedings relating to the revocation or modification of, or noncompliance with, any such certificate, authorization or permit, except where such
revocation or modification would not, individually or in the aggregate, reasonably be expected to a have a Material Adverse Effect.

 
(q)  Tax Law Compliance. The Company and its subsidiaries have filed all necessary federal, state and foreign income and franchise tax returns or

have properly requested extensions thereof and have paid all taxes required to be paid by any of them and, if due and payable, any related or similar
assessment, fine or penalty levied against any of them except (i) as may be being contested in good faith and by appropriate proceedings or (ii) where the
failure to file or pay could not, individually or in the aggregate, have a Material Adverse Effect on the Company and its subsidiaries, taken as a whole. The
Company has made adequate charges, accruals and reserves in the applicable financial statements referred to in Section 1(j) above in respect of all federal,
state and foreign income and franchise taxes for all periods as to which the tax liability
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of the Company or any of its subsidiaries has not been finally determined. No transaction, stamp, capital or other issuance, registration, transaction, transfer or
withholding tax or duty is payable in the Netherlands by or on behalf of Cowen to any taxing authority in connection with (i) the issuance, sale and delivery
of the Placement Shares by the Company; (ii) the purchase from the Company, and the initial sale and delivery of Cowen of the Placement Shares to
purchasers thereof; (iii) the holding or transfer of the Placement Shares; or (iv) the execution and delivery of this Agreement or any other document to be
furnished hereunder.
 

(r)  Company Not an “Investment Company”; “Passive Foreign Investment Company”. The Company is not, and will not be, either after receipt of
payment for the Placement Shares or after the application of the proceeds therefrom as described under “Use of Proceeds” in the Registration Statement or the
Prospectus, required to register as an “investment company” under the Investment Company Act of 1940, as amended (the “Investment Company Act”).
Based on certain estimates, including as to the relative values of its assets, the Company believes that it was likely a PFIC for its 2017 taxable year.

 
(s)  Insurance. Except as described in the Registration Statement and the Prospectus, each of the Company and its subsidiaries are insured with

policies in such amounts and with such deductibles and covering such risks as the Company reasonably deems adequate and customary for their businesses
including, but not limited to, policies covering real and personal property owned or leased by the Company and its subsidiaries against theft, damage,
destruction, acts of vandalism and earthquakes and policies covering the Company and its subsidiaries for product liability claims and clinical trial liability
claims. The Company has no reason to believe that it or any of its subsidiaries will not be able (i) to renew its existing insurance coverage as and when such
policies expire or (ii) to obtain comparable coverage from similar institutions as may be necessary or appropriate to conduct its business as now conducted
and at a cost that could not reasonably be expected to have a Material Adverse Effect. Neither the Company nor any of its subsidiaries has been denied any
insurance coverage which it has sought or for which it has applied.

 
(t)  No Price Stabilization or Manipulation; Compliance with Regulation M. Neither the Company nor any of its subsidiaries has taken, directly or

indirectly (without giving any effect to the activities by Cowen), any action designed to or that might cause or result in stabilization or manipulation of the
price of the Common Shares or of any “reference security” (as defined in Rule 100 of Regulation M under the Exchange Act (“Regulation M”)) with respect
to the Common Shares, whether to facilitate the sale or resale of the Placement Shares or otherwise, and has taken no action which would directly or
indirectly violate Regulation M.

 
(u)  Related Party Transactions. There are no business relationships or related-party transactions involving the Company or any of its subsidiaries or

any other person required to be described in the Registration Statement or the Prospectus that have not been described as required.
 
(v)  Exchange Act Compliance. The Annual Report and all documents subsequently incorporated or deemed to be incorporated by reference in the

Prospectus, at the time they were or hereafter are filed with the Commission, complied and will comply in all material respects with the requirements of the
Exchange Act, and, when read together with the other information in the Prospectus, at the Settlement Dates, will not contain an untrue statement of a
material fact

 

- 11 -



 
or omit to state a material fact required to be stated therein or necessary to make the fact required to be stated therein or necessary to make the statements
therein, in the light of the circumstances under which they were made, not misleading.
 

(w)  No Unlawful Contributions or Other Payments. Neither the Company nor any of its subsidiaries nor, to the Company’s knowledge, any
employee or agent of the Company or any subsidiary, has made any contribution or other payment to any official of, or candidate for, any federal, state or
foreign office in violation of any law or of the character required to be disclosed in the Registration Statement or the Prospectus.

 
(x)  Money Laundering Laws. The operations of the Company and its subsidiaries are, and have been conducted at all times, in compliance with

applicable financial recordkeeping and reporting requirements of the Currency and Foreign Transactions Reporting Act of 1970, as amended, the money
laundering statutes of all applicable jurisdictions, the rules and regulations thereunder and any related or similar applicable rules, regulations or guidelines,
issued, administered or enforced by any governmental agency (collectively, the “Money Laundering Laws”) and no action, suit or proceeding by or before
any court or governmental agency, authority or body or any arbitrator involving the Company or any of its subsidiaries with respect to the Money Laundering
Laws is pending or, to the knowledge of the Company, threatened.

 
(y)  OFAC. Neither the Company nor any of its subsidiaries nor, to the knowledge of the Company, after due inquiry, any director, officer, agent,

employee, affiliate or person acting on behalf of the Company or any of its subsidiaries is currently subject to any U.S. sanctions administered by the Office
of Foreign Assets Control of the U.S. Treasury Department (“OFAC”); and the Company will not directly or indirectly use the proceeds of this offering, or
lend, contribute or otherwise make available such proceeds to any subsidiary, or any joint venture partner or other person or entity, for the purpose of
financing the activities of or business with any person, or impermissibly in any country or territory, that currently is the subject to any U.S. sanctions
administered by OFAC or in any other manner that will result in a violation by any person (including any person participating in the transaction whether as
underwriter, advisor, investor or otherwise) of U.S. sanctions administered by OFAC.

 
(z)  Company’s Accounting System. The Company and each of its subsidiaries make and keep accurate books and records and maintain a system of

internal accounting controls sufficient to provide reasonable assurance that: (i) transactions are executed in accordance with management’s general or specific
authorization; (ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with IFRS as issued by the IASB and to
maintain accountability for assets; (iii) access to assets is permitted only in accordance with management’s general or specific authorization; and (iv) the
recorded accountability for assets is compared with existing assets at reasonable intervals and appropriate action is taken with respect to any differences.

 
(aa)  Compliance with Environmental Laws. Except as described in the Registration Statement and the Prospectus and except as would not

reasonably be expected, individually or in the aggregate, to have a Material Adverse Effect: (i) neither the Company nor any of its subsidiaries is in violation
of any applicable federal, state, local or foreign statute, law, rule, regulation, ordinance, code, policy or rule of common law or any judicial or administrative
interpretation thereof, including any judicial or administrative order, consent, decree or
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judgment, relating to pollution, the protection of human health (but solely as it relates to the environment or exposure to pollutants), the environment
(including, without limitation, ambient air, surface water, groundwater, land surface or subsurface strata) or wildlife, including, without limitation, laws and
regulations relating to the release or threatened release into the environment of chemicals, pollutants, contaminants, wastes, toxic substances, hazardous
substances, petroleum or petroleum products (collectively, “Hazardous Materials”) or to the manufacture, processing, distribution, use, treatment, storage,
disposal, transport or handling of Hazardous Materials (collectively, “Environmental Laws”); (ii) the Company and its subsidiaries have all permits,
authorizations and approvals required to conduct their respective businesses under any applicable Environmental Laws and are each in compliance with their
respective requirements; (iii) there are no pending or, to the Company’s knowledge, threatened administrative, regulatory or judicial actions, suits, demands,
demand letters, claims, liens, notices of noncompliance or violation, investigation or proceedings related to any Environmental Law against the Company or
any of its subsidiaries; and (iv) to the Company’s knowledge, there are no events or circumstances that might reasonably be expected to form the basis of an
order for clean-up or remediation, or an action, suit or proceeding by any private party or governmental body or agency, against or affecting the Company or
any of its subsidiaries relating to Hazardous Materials or any Environmental Laws.
 

(bb)  Intellectual Property. The Company and its subsidiaries own, or have obtained valid and enforceable licenses for, the inventions, patent
applications, patents, trademarks, trade names, service names, copyrights, trade secrets and other intellectual property (1) described in the Registration
Statement and the Prospectus as being owned or licensed by them or (2) which are necessary for the conduct of their respective businesses as currently
conducted or as currently proposed in the Registration Statement and the Prospectus to be conducted (collectively, “Intellectual Property”) except in the case
of clause (2) where the failure to own, possess or acquire such rights would not reasonably be expected, individually or in the aggregate, to have a Material
Adverse Effect. Except as described in the Registration Statement and the Prospectus or as would not reasonably be expected, individually or in the
aggregate, to have a Material Adverse Effect, to the Company’s knowledge: (i) there are no third parties who have rights to any Intellectual Property owned
by or exclusively licensed to the Company or any of its subsidiaries, except for customary reversionary rights of third-party licensors; and (ii) there is no
infringement by third parties of any Intellectual Property. Except as would not reasonably be expected, individually or in the aggregate, to have a Material
Adverse Effect, there is no pending or, to the Company’s knowledge, threatened action, suit, proceeding or claim by others: (A) challenging the Company’s or
any of its subsidiaries’ rights in or to any Intellectual Property, and the Company is unaware of any facts which would form a reasonable basis for any such
action, suit, proceeding or claim; (B) challenging the validity, enforceability or scope of any Intellectual Property, and the Company is unaware of any facts
which would form a reasonable basis for any such action, suit, proceeding or claim; or (C) asserting that the Company or any of its subsidiaries infringes or
otherwise violates, or would, upon the commercialization of any product or service described in the Registration Statement or the Prospectus as under
development, infringe or violate, any patent, trademark, trade name, service name, copyright, trade secret or other proprietary rights of others, and the
Company is unaware of any facts which would form a reasonable basis for any such action, suit, proceeding or claim. Except as would not reasonably be
expected, individually or in the aggregate, to have a Material Adverse Effect, the Company and its subsidiaries have complied with the terms of each
agreement pursuant to

 

- 13 -



 
which Intellectual Property has been licensed to the Company or any subsidiary, and all such agreements are in full force and effect. The product candidates
described in the Registration Statement and the Prospectus as under development by the Company or any of its subsidiaries fall within the scope of the claims
of one or more patents owned by, or exclusively licensed to, the Company or any of its subsidiaries.
 

(cc)  Brokers. Except pursuant to this Agreement and except as disclosed in the Registration Statement and the Prospectus, there is no broker, finder
or other party that is entitled to receive from the Company any brokerage or finder’s fee or other fee or commission as a result of any transactions
contemplated by this Agreement.

 
(dd)  No Outstanding Loans or Other Indebtedness. Except as described in the Prospectus, there are no outstanding loans, advances (except normal

advances for business expenses in the ordinary course of business) or guarantees or indebtedness by the Company to or for the benefit of any of the officers or
directors of the Company or any of the members of any of them.

 
(ee)  No Reliance. The Company has not relied upon Cowen or legal counsel for Cowen for any legal, tax or accounting advice in connection with

the offering and sale of the Placement Shares.
 
(ff)  Compliance with Laws. The Company and its subsidiaries have been and are in compliance with all applicable laws, rules and regulations,

except where failure to be so in compliance could not reasonably be expected, individually or in the aggregate, to have a Material Adverse Effect.
 
(gg)  Submission to Jurisdiction. The Company has the power to submit, and pursuant to Section 16 of this Agreement, has legally, validly,

effectively and irrevocably submitted, to the personal jurisdiction of each United States federal court and New York state court located in the Borough of
Manhattan, in the City of New York, New York, U.S.A. (each, a “New York Court”), and the Company has the power to designate, appoint and authorize,
and pursuant to Section 16 of this Agreement, has legally, validly, effectively and irrevocably designated, appointed and authorized an agent for service of
process in any action arising out of or relating to this Agreement or the Placement Shares in any New York Court, and service of process effected on such
authorized agent will be effective to confer valid personal jurisdiction over the Company as provided in Section 16 hereof.

 
(hh)  No Rights of Immunity. Except as provided by laws or statutes generally applicable to transactions of the type described in this Agreement,

neither the Company nor any of its respective properties, assets or revenues has any right of immunity under the laws of the Netherlands, New York or United
States law, from any legal action, suit or proceeding, from the giving of any relief in any such legal action, suit or proceeding, from set-off or counterclaim,
from the jurisdiction of any Netherlands, New York or United States federal court, from service of process, attachment upon or prior judgment, or attachment
in aid of execution of judgment, or from execution of a judgment, or other legal process or proceeding for the giving of any relief or for the enforcement of a
judgment, in any such court, with respect to its obligations, liabilities or any other matter under or arising out of or in connection with this Agreement. To the
extent that the Company or any of its respective properties, assets or revenues may have or may hereafter
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become entitled to any such right of immunity in any such court in which proceedings may at any time be commenced, the Company waives or will waive
such right to the extent permitted by law and has consented to such relief and enforcement as provided in Section 16 of this Agreement.
 

(ii)  Title to Properties. The Company and its subsidiaries have good and marketable title to all of the real and personal property and other assets
reflected as owned in the financial statements referred to in Section 6(k) above (or elsewhere in the Registration Statement or the Prospectus), in each case
free and clear of any security interests, mortgages, liens, encumbrances, equities, adverse claims and other defects, except as otherwise disclosed in the
Registration Statement and the Prospectus or as could not reasonably be expected, individually or in the aggregate, to affect materially the value of such
property and does not materially interfere with the use made or proposed to be made of such real and personal property and other assets by the Company and
its subsidiaries or as could not reasonably be expected to have a Material Adverse Effect. The real property, improvements, equipment and personal property
held under lease by the Company or any of its subsidiaries are held under valid and enforceable leases, with such exceptions as are not material and do not
materially interfere with the use made or proposed to be made of such real property, improvements, equipment or personal property by the Company or such
subsidiary.

 
(jj)  Disclosure Controls and Procedures; Deficiencies in or Changes to Internal Control Over Financial Reporting. The Company has established and

maintains disclosure controls and procedures (as defined in Rules 13a-15 and 15d-15 under the Exchange Act), which (i) are designed to ensure that material
information relating to the Company, including any consolidated subsidiaries, is made known to the Company’s principal executive officer and its principal
financial officer by others within those entities, particularly during the periods in which the periodic reports required under the Exchange Act are being
prepared and (ii) are effective in all material respects to perform the functions for which they were established. Except as otherwise disclosed in the
Registration Statement and the Prospectus, since the end of the Company’s most recent fiscal year, there have been no significant deficiencies or material
weaknesses in the Company’s internal control over financial reporting (whether or not remediated) and no change in the Company’s internal control over
financial reporting that has materially affected, or is reasonably likely to materially affect, the Company’s internal control over financial reporting. The
Company is not aware of any change in the Company’s internal control over financial reporting that has occurred during the Company’s most recent fiscal
quarter that has materially and adversely affected, or is reasonably likely to materially and adversely affect, the Company’s internal control over financial
reporting.

 
(kk)  Stock Exchange Listing. The Common Shares are registered pursuant to Section 12(b) or 12(g) of the Exchange Act and are listed on The

Nasdaq Global Market, and the Company has taken no action designed to, or likely to have the effect of, terminating the registration of the Common Shares
under the Exchange Act or delisting the Common Shares from Nasdaq, nor has the Company received any notification that the Commission or the Nasdaq is
contemplating terminating such registration or listing. To the Company’s knowledge, it is in compliance with all applicable listing requirements of Nasdaq.

 
(ll)  FINRA Matters. All of the information provided to Cowen or to counsel for Cowen by the Company, its counsel, its officers and directors and,

to the Company’s knowledge,
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the holders of any securities (debt or equity) or options to acquire any securities of the Company in connection with the offering of the Placement Shares is
true, complete, correct and compliant with FINRA’s rules in all material respects and any letters, filings or other supplemental information provided to FINRA
by the Company pursuant to FINRA Rules or NASD Conduct Rules is true, complete and correct in all material respects.
 

(mm)  Statistical and Market-Related Data. All statistical, demographic and market-related data included in the Registration Statement or the
Prospectus are based on or derived from sources that the Company believes to be reliable and accurate in all material respects. To the extent required, the
Company has obtained the written consent to the use of such data from such sources.

 
(nn)  Foreign Corrupt Practices Act. Neither the Company nor any of its subsidiaries nor, to the knowledge of the Company, any director, officer,

agent, employee, affiliate or other person acting on behalf of the Company or any of its subsidiaries has, in the course of its actions for, or on behalf of, the
Company or any of its subsidiaries (i) used any corporate funds for any unlawful contribution, gift, entertainment or other unlawful expenses relating to
political activity; (ii) made any direct or indirect unlawful payment to any domestic government official, “foreign official” (as defined in the U.S. Foreign
Corrupt Practices Act of 1977, as amended, and the rules and regulations thereunder (collectively, the “FCPA”)) or employee from corporate funds; (iii)
violated or is in violation of any provision of the FCPA or any applicable non-U.S. anti-bribery statute or regulation; or (iv) made any unlawful bribe, rebate,
payoff, influence payment, kickback or other unlawful payment to any domestic government official, such foreign official or employee; and the Company and
its subsidiaries and, to the knowledge of the Company, the Company’s affiliates have conducted their respective businesses in compliance with the FCPA and
will institute as of the First Delivery Date and maintain policies and procedures designed to promote and achieve continued compliance therewith.

 
(oo)  Forward-Looking Statements. Each financial or operational projection or other “forward-looking statement” (as defined by Section 27A of the

Securities Act or Section 21E of the Exchange Act) contained in the Registration Statement or the Prospectus (i) was so included by the Company in good
faith and with reasonable basis after due consideration by the Company of the underlying assumptions, estimates and other applicable facts and circumstances
and (ii) is accompanied by meaningful cautionary statements identifying those factors that could cause actual results to differ materially from those in such
forward-looking statement. No such statement was made with the knowledge of an executive officer or director of the Company that is was false or
misleading.

 
(pp)  Foreign Private Issuer. The Company is a “foreign private issuer” within the meaning of Rule 405 under the Securities Act.
 
(qq)  Clinical Data and Regulatory Compliance. The preclinical tests and clinical trials conducted or sponsored by the Company (collectively,

“studies”) that are described in, or the results of which are referred to in, the Registration Statement or the Prospectus were and, if still pending, are, to the
Company’s knowledge, being conducted in all material respects in accordance with the protocols, procedures and controls designed and approved for such
studies and with standard medical and scientific research procedures; each description of the results of such studies is reasonably accurate and complete in all
material respects in the context of the
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experimental set-up and fairly presents the data derived from such studies within the limits of interpretation by people trained in the trade, and the Company
and its subsidiaries have no knowledge of any other studies the results of which are inconsistent with, or otherwise call into question, the results described or
referred to in the Registration Statement or the Prospectus; the Company and its subsidiaries have made all such filings and obtained all such approvals as
may be required by the Food and Drug Administration of the U.S. Department of Health and Human Services or any committee thereof or from any other
U.S. or foreign government or drug or medical device regulatory agency, or health care facility Institutional Review Board (collectively, the “Regulatory
Agencies”) for the operation of the Company’s business as currently conducted, except as could not be expected, individually or in the aggregate, to have a
Material Adverse Effect; neither the Company nor any of its subsidiaries has received any notice of, or correspondence from, any Regulatory Agency
requiring the termination, suspension or modification of any clinical trials that are described or referred to in the Registration Statement or the Prospectus; and
the Company and its subsidiaries have each operated and currently are in compliance in all material respects with all applicable rules and regulations of the
Regulatory Agencies, except as could not be expected, individually or in the aggregate, to have a Material Adverse Effect.
 

(rr)  No Rights to Purchase Preferred Stock. The issuance and sale of the Placement Shares as contemplated hereby will not cause any holder of any
share capital, securities convertible into or exchangeable or exercisable for share capital or options, warrants or other rights to purchase share capital or any
other securities of the Company to have any right to acquire any shares of preferred stock of the Company.

 
(ss)  No Contract Terminations. Neither the Company nor any of its subsidiaries has sent or received any communication regarding termination of, or

intent not to renew, any of the contracts or agreements referred to or described in the Prospectus or any free writing prospectus, or referred to or described in,
or filed as an exhibit to, the Registration Statement, or any document incorporated by reference therein, and no such termination or non-renewal has been
threatened by the Company or any of its subsidiaries or, to the Company’s knowledge, any other party to any such contract or agreement, which threat of
termination or non-renewal has not been rescinded as of the date hereof, except where such termination or non-renewal could not, individually or in the
aggregate, reasonably be expected to have a Material Adverse Effect.

 
(tt)  Dividend Restrictions. Other than as prohibited or restricted by law, no subsidiary of the Company is prohibited or restricted, directly or

indirectly, from paying dividends to the Company, or from making any other distribution with respect to such subsidiary’s equity securities or from repaying
to the Company or any other subsidiary of the Company any amounts that may from time to time become due under any loans or advances to such subsidiary
from the Company or from transferring any property or assets to the Company or to any other subsidiary.

 
Any certificate signed by an officer of the Company and delivered to Cowen or to counsel for Cowen shall be deemed to be a representation and warranty by
the Company to Cowen as to the matters set forth therein.
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The Company acknowledges that Cowen and, for purposes of the opinions to be delivered pursuant to Section 7 hereof, counsel to the Company and counsel
to Cowen, will rely upon the accuracy and truthfulness of the foregoing representations and hereby consents to such reliance.
 

7.   Covenants of the Company. The Company covenants and agrees with Cowen that:
 
(a)  Registration Statement Amendments. After the date of this Agreement and during any period in which a Prospectus relating to any Placement

Shares is required to be delivered by Cowen under the Securities Act (including in circumstances where such requirement may be satisfied pursuant to
Rule 172 under the Securities Act), (i) the Company will notify Cowen promptly of the time when any subsequent amendment to the Registration Statement,
other than documents incorporated by reference or not related to any Placement, has been filed with the Commission and/or has become effective or any
subsequent supplement to the Prospectus has been filed and of any request by the Commission for any amendment or supplement to the Registration
Statement or Prospectus related to the Placement or for additional information related to the Placement, (ii) the Company will prepare and file with the
Commission, promptly upon Cowen’s request, any amendments or supplements to the Registration Statement or Prospectus that, in Cowen’s reasonable
opinion, may be necessary or advisable in connection with the distribution of the Placement Shares by Cowen (provided, however, that the failure of Cowen
to make such request shall not relieve the Company of any obligation or liability hereunder, or affect Cowen’s right to rely on the representations and
warranties made by the Company in this Agreement); (iii) the Company will not file any amendment or supplement to the Registration Statement or
Prospectus, other than documents incorporated by reference, relating to the Placement Shares or a security convertible into the Placement Shares unless a
copy thereof has been submitted to Cowen within a reasonable period of time before the filing and Cowen has not reasonably objected thereto (provided,
however, that (A) the failure of Cowen to make such objection shall not relieve the Company of any obligation or liability hereunder, or affect Cowen’s right
to rely on the representations and warranties made by the Company in this Agreement, (B) the Company has no obligation to provide Cowen any advance
copy of such filing or to provide Cowen an opportunity to object to such filing if the filing does not name Cowen or does not relate to the transaction herein
provided, and (C) the only remedy Cowen shall have with respect to the failure by the Company to provide Cowen with such copy or the filing of such
amendment or supplement despite Cowen’s objection shall be to cease making sales under this Agreement); (iv) the Company will furnish to Cowen at the
time of filing thereof a copy of any document that upon filing is deemed to be incorporated by reference into the Registration Statement or Prospectus, except
for those documents available via EDGAR; (v) the Company will cause each amendment or supplement to the Prospectus, other than documents incorporated
by reference, to be filed with the Commission as required pursuant to the applicable paragraph of Rule 424(b) of the Securities Act or, in the case of any
document to be incorporated therein by reference, to be filed with the Commission as required pursuant to the Exchange Act, within the time period
prescribed (the determination to file or not file any amendment or supplement with the Commission under this Section 7(a), based on the Company’s
reasonable opinion or reasonable objections, shall be made exclusively by the Company); and (vi) prior to the termination of this Agreement, the Company
will notify Cowen if at any time the Registration Statement shall no longer be effective as a result of the passage of time pursuant to Rule 415 under the
Securities Act or otherwise.
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(b)  Notice of Commission Stop Orders. The Company will advise Cowen, promptly after it receives notice or obtains knowledge thereof, of the

issuance or threatened issuance by the Commission of any stop order suspending the effectiveness of the Registration Statement, of the suspension of the
qualification of the Placement Shares for offering or sale in any jurisdiction, or of the initiation or threatening of any proceeding for any such purpose; and it
will promptly use its commercially reasonable efforts to prevent the issuance of any stop order or to obtain its withdrawal if such a stop order should be
issued.

 
(c)  Delivery of Prospectus; Subsequent Changes. During any period in which a Prospectus relating to the Placement Shares is required to be

delivered by Cowen under the Securities Act with respect to a pending sale of the Placement Shares, (including in circumstances where such requirement may
be satisfied pursuant to Rule 172 under the Securities Act), the Company will comply with all requirements imposed upon it by the Securities Act, as from
time to time in force, and to file on or before their respective due dates all reports and any definitive proxy or information statements required to be filed by
the Company with the Commission pursuant to Sections 13(a), 13(c), 14, 15(d) or any other provision of or under the Exchange Act. If during such period
any event occurs as a result of which the Prospectus as then amended or supplemented would include an untrue statement of a material fact or omit to state a
material fact necessary to make the statements therein, in the light of the circumstances then existing, not misleading, or if during such period it is necessary
to amend or supplement the Registration Statement or Prospectus to comply with the Securities Act, the Company will promptly notify Cowen to suspend the
offering of Placement Shares during such period and the Company will promptly amend or supplement the Registration Statement or Prospectus (at the
expense of the Company) so as to correct such statement or omission or effect such compliance; provided, however, that the Company may delay the filing of
any amendment or supplement, if in the judgment of the Company, it is in the best interest of the Company.

 
(d)  Listing of Placement Shares. During any period in which the Prospectus relating to the Placement Shares is required to be delivered by Cowen

under the Securities Act with respect to a pending sale of the Placement Shares (including in circumstances where such requirement may be satisfied pursuant
to Rule 172 under the Securities Act), the Company will use its commercially reasonable efforts to cause the Placement Shares to be listed on Nasdaq and to
qualify the Placement Shares for sale under the securities laws of such jurisdictions as Cowen reasonably designates and to continue such qualifications in
effect so long as required for the distribution of the Placement Shares; provided, however, that the Company shall not be required in connection therewith to
qualify as a foreign corporation or dealer in securities or file a general consent to service of process in any jurisdiction.

 
(e)  Delivery of Registration Statement and Prospectus. The Company will furnish to Cowen and its counsel (at the reasonable expense of the

Company) copies of the Registration Statement, the Prospectus (including all documents incorporated by reference therein) and all amendments and
supplements to the Registration Statement or Prospectus that are filed with the Commission during any period in which a Prospectus relating to the Placement
Shares is required to be delivered under the Securities Act (including all documents filed with the Commission during such period that are deemed to be
incorporated by reference therein), in each case as soon as reasonably practicable and in such quantities as Cowen may from time to time reasonably request
and, at Cowen’s request, will also furnish copies of the Prospectus to each
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exchange or market on which sales of the Placement Shares may be made; provided, however, that the Company shall not be required to furnish any document
(other than the Prospectus) to Cowen to the extent such document is available on EDGAR.
 

(f)  Earnings Statement. The Company will make generally available to its security holders as soon as practicable, but in any event not later than 15
months after the end of the Company’s current fiscal quarter, an earnings statement covering a 12-month period that satisfies the provisions of Section 11(a)
and Rule 158 of the Securities Act. For the avoidance of doubt, the Company’s compliance with the reporting requirements of the Exchange Act shall be
deemed to satisfy the requirements of this Section 7(f).

 
(g)  Expenses. The Company, whether or not the transactions contemplated hereunder are consummated or this Agreement is terminated, in

accordance with the provisions of Section 11 hereunder, will pay the following expenses all incident to the performance of its obligations hereunder,
including, but not limited to, expenses relating to (i) the preparation, printing and filing of the Registration Statement and each amendment and supplement
thereto, of each Prospectus and of each amendment and supplement thereto, (ii) the preparation, issuance and delivery of the Placement Shares, (iii) the
qualification of the Placement Shares under securities laws in accordance with the provisions of Section 7(d) of this Agreement, including filing fees
(provided, however, that any fees or disbursements of counsel for Cowen in connection therewith shall be paid by Cowen except as set forth in (vii) below),
(iv) the printing and delivery to Cowen of copies of the Prospectus and any amendments or supplements thereto, and of this Agreement, (v) the fees and
expenses incurred in connection with the listing or qualification of the Placement Shares for trading on Nasdaq, (vi) the filing fees and expenses, if any, of the
Commission, (vii) the filing fees for filings with the FINRA Corporate Financing Department, and (viii) the reasonable fees and disbursements of Cowen’s
counsel in an amount not to exceed $50,000, provided, however, in no event shall the total compensation paid to Cowen, including reimbursements of fees,
expenses and disbursements of its counsel, exceed 8.0% of the gross proceeds to the Company from the sale of Placement Shares.

 
(h)  Use of Proceeds. The Company will use the Net Proceeds as described in the Prospectus in the section entitled “Use of Proceeds.”
 
(i)  Notice of Other Sales. During the pendency of any Placement Notice given hereunder, and for five (5) trading days following the termination of

any Placement Notice given hereunder, the Company shall provide Cowen notice as promptly as reasonably possible before it offers to sell, contracts to sell,
sells, grants any option to sell or otherwise disposes of any Common Shares (other than Placement Shares offered pursuant to the provisions of this
Agreement) or securities convertible into or exchangeable for Common Shares, warrants or any rights to purchase or acquire Common Shares; provided, that
such notice shall not be required in connection with the (i) issuance, grant or sale of Common Shares, options to purchase Common Shares or Common
Shares issuable upon the exercise of options or other equity awards pursuant to the any stock option, stock bonus or other stock plan or arrangement described
in the Prospectus, (ii) the issuance of securities in connection with an acquisition, merger or sale or purchase of assets, (iii) the issuance or sale of Common
Shares pursuant to any dividend reinvestment plan that the Company may adopt from time to time provided the implementation of such is disclosed to Cowen
in advance, (iv) any Common Shares issuable upon the exchange, conversion or redemption of securities or the exercise of warrants, options or other rights in

 

- 20 -



 
effect or outstanding or (v) any Common Shares, or securities convertible into or exercisable for Common Shares, offered and sold in a privately negotiated
transaction to vendors, customers, investors, strategic partners or potential strategic partners and otherwise conducted in a manner so as not to be integrated
with the offering of Placement Shares hereby.
 

(j)  Change of Circumstances. The Company will, at any time during the pendency of a Placement Notice, advise Cowen promptly after it shall have
received notice or obtained knowledge thereof, of any information or fact that would alter or affect in any material respect any opinion, certificate, letter or
other document provided to Cowen pursuant to this Agreement.

 
(k)  Due Diligence Cooperation. During the term of the Agreement, the Company will cooperate with any reasonable due diligence review conducted

by Cowen or its agents in connection with the transactions contemplated hereby, including, without limitation, providing information and making available
documents and senior corporate officers, during regular business hours and at the Company’s principal offices or such other location mutually agreeable by
the parties, as Cowen may reasonably request.

 
(l)  Required Filings Relating to Placement of Placement Shares. The Company agrees that on or before such dates as the Securities Act shall

require, the Company will (i) file a prospectus supplement with the Commission under the applicable paragraph of Rule 424(b) under the Securities Act (each
and every filing under Rule 424(b), a “Filing Date”), which prospectus supplement will set forth, within the relevant period, the amount of Placement Shares
sold through Cowen, the Net Proceeds to the Company and the compensation payable by the Company to Cowen with respect to such Placement Shares
(provided that the Company may satisfy its obligations under this Section 7(l)(i) by effecting a filing in accordance with the Exchange Act with respect to
such information), and (ii) deliver such number of copies of each such prospectus supplement to each exchange or market on which such sales were effected
as may be required by the rules or regulations of such exchange or market.

 
(m)  Representation Dates; Certificate. On or prior to the First Delivery Date and each time the Company (i) files the Prospectus relating to the

Placement Shares or amends or supplements the Registration Statement or the Prospectus relating to the Placement Shares (other than a prospectus
supplement filed in accordance with Section 7(l) of this Agreement) by means of a post-effective amendment, sticker, or supplement but not by means of
incorporation of document(s) by reference to the Registration Statement or the Prospectus relating to the Placement Shares; (ii) files an annual report on Form
20-F under the Exchange Act; or (iii) files a report on Form 6-K under the Exchange Act containing financial information which is deemed to be incorporated
by reference in the Registration Statement and Prospectus (each date of filing of one or more of the documents referred to in clauses (i) through (iii) shall be a
“Representation Date”); the Company shall furnish Cowen with a certificate, in the form attached hereto as Exhibit 7(m) within three (3) Trading Days of
any Representation Date if requested by Cowen. The requirement to provide a certificate under this Section 7(m) shall be waived for any Representation Date
occurring at a time at which no Placement Notice is pending, which waiver shall continue until the earlier to occur of the date the Company delivers a
Placement Notice hereunder (which for such calendar quarter shall be considered a Representation Date) and the next occurring Representation Date;
provided, however, that such waiver shall not apply for any Representation Date on which the Company files its annual report on Form 20-F. Notwithstanding
the foregoing, if the Company subsequently decides to sell
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Placement Shares following a Representation Date when the Company relied on such waiver and did not provide Cowen with a certificate under this Section
7(m), then before the Company delivers the Placement Notice or Cowen sells any Placement Shares, the Company shall provide Cowen with a certificate, in
the form attached hereto as Exhibit 7(m), dated the date of the Placement Notice.
 

(n)  Legal Opinions. On or prior to the First Delivery Date and within three (3) Trading Days of (i) the Company’s filing of its annual report on Form
20-F under the Exchange Act and (ii) the Company’s annual filing of a report on Form 6-K under the Exchange Act containing financial information for its
second fiscal quarter ended on June 30 (each of (i) and (ii), an “Opinion Representation Date”), the Company shall cause to be furnished to Cowen written
opinions of Davis Polk & Wardwell LLP (“U.S. Company Counsel”) and De Brauw Blackstone Westbroek N.V. (“Dutch Company Counsel”) or other
counsel satisfactory to Cowen, in form and substance satisfactory to Cowen and its counsel, dated the date that the opinions are required to be delivered,
substantially similar to the forms attached hereto as Exhibit 7(n), respectively, each modified, as necessary, to relate to the Registration Statement and the
Prospectus as then amended or supplemented; provided, however, that in lieu of such opinions for subsequent Opinion Representation Dates, counsel may
furnish Cowen with a letter (a “Reliance Letter”) to the effect that Cowen may rely on a prior opinion delivered under this Section 7(n) to the same extent as
if it were dated the date of such letter (except that statements in such prior opinion shall be deemed to relate to the Registration Statement and the Prospectus
as amended or supplemented at such Opinion Representation Date). The requirement to provide the opinions under this Section 7(n) shall be waived for any
Opinion Representation Date occurring at a time at which no Placement Notice is pending. Notwithstanding the foregoing, if the Company subsequently
decides to sell Placement Shares following an Opinion Representation Date when the Company relied on such waiver and did not provide Cowen with the
opinions under this Section 7(n), then before the Company delivers the Placement Notice or Cowen sells any Placement Shares, the Company shall provide
Cowen with the opinions, substantially similar to the forms attached hereto as Exhibit 7(n), dated the date of the Placement Notice.

 
(o)  Comfort Letter. On or prior to the First Delivery Date and within three (3) Trading Days of (i) the Company’s filing of its annual report on Form

20-F under the Exchange Act, (ii) the Company’s annual filing of a report on Form 6-K under the Exchange Act containing financial information for its
second fiscal quarter ended on June 30 and (iii) the Company’s filing of a report on Form 6-K under the Exchange Act containing financial information which
is deemed to be incorporated by reference in the Registration Statement and Prospectus (each of (i), (ii) and (iii), a “Comfort Letter Representation Date”),
the Company shall cause its independent accountants to furnish Cowen letters (the “Comfort Letters”), dated the date of the Comfort Letter is delivered, in
form and substance reasonably satisfactory to Cowen, (i) confirming that they are an independent registered public accounting firm within the meaning of the
Securities Act and the PCAOB, (ii) stating, as of such date, the conclusions and findings of such firm with respect to the financial information and other
matters ordinarily covered by accountants’ “comfort letters” to Cowen in connection with registered public offerings (the first such letter, the “Initial
Comfort Letter”) and (iii) updating the Initial Comfort Letter with any information that would have been included in the Initial Comfort Letter had it been
given on such date and modified as necessary to relate to the Registration Statement
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and the Prospectus, as amended and supplemented to the date of such letter. The requirement to provide a Comfort Letter under this Section 7(o) shall be
waived for any Comfort Letter Representation Date occurring at a time at which no Placement Notice is pending. Notwithstanding the foregoing, if the
Company subsequently decides to sell Placement Shares following a Comfort Letter Representation Date when the Company relied on such waiver and did
not provide Cowen with a Comfort Letter under this Section 7(o), then before the Company delivers the Placement Notice or Cowen sells any Placement
Shares, the Company shall provide Cowen with a Comfort Letter, in form and substance reasonably satisfactory to Cowen, dated the date of the Placement
Notice.
 

(p)  Market Activities. The Company will not, directly or indirectly, (i) take any action designed to cause or result in, or that constitutes or might
reasonably be expected to constitute, the stabilization or manipulation of the price of any security of the Company to facilitate the sale or resale of the
Placement Shares or (ii) sell, bid for, or purchase the Placement Shares to be issued and sold pursuant to this Agreement, or pay anyone any compensation for
soliciting purchases of the Placement Shares other than Cowen; provided, however, that the Company may bid for and purchase its Common Shares in
accordance with Rule 10b-18 under the Exchange Act.

 
(q)  Investment Company Act. The Company will conduct its affairs in such a manner so as to reasonably ensure that neither it nor its subsidiaries

will be or become, at any time prior to the termination of this Agreement, an “investment company,” as such term is defined in the Investment Company Act,
assuming no change in the Commission’s current interpretation as to entities that are not considered an investment company.

 
(r)  No Offer to Sell. Other than a free writing prospectus (as defined in Rule 405 under the Securities Act) approved in advance by the Company and

Cowen in its capacity as principal or agent hereunder, neither Cowen nor the Company (including its agents and representatives, other than Cowen in its
capacity as such) will make, use, prepare, authorize, approve or refer to any written communication (as defined in Rule 405 under the Securities Act),
required to be filed with the Commission, that constitutes an offer to sell or solicitation of an offer to buy Placement Shares hereunder.

 
(s)  Sarbanes-Oxley Act. The Company and its subsidiaries will use their best efforts to comply with all effective applicable provisions of the

Sarbanes-Oxley Act.
 
(t)  Tax Indemnity. The Company will indemnify and hold harmless Cowen against any documentary, stamp or similar issue tax, including any

interest and penalties, on the creation, issue and sale of the Placement Shares and on the execution and delivery of this Agreement.
 
(u)  Transfer Agent. The Company agrees to maintain a transfer agent and, if necessary under the jurisdiction of organization of the Company, a

registrar for the Common Shares.
 
8.   Conditions to Cowen’s Obligations. The obligations of Cowen hereunder with respect to a Placement will be subject to the continuing accuracy

and completeness of the representations and warranties made by the Company herein, to the due performance by the Company of its obligations hereunder, to
the completion by Cowen of a due diligence review
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satisfactory to Cowen in its reasonable judgment, and to the continuing satisfaction (or waiver by Cowen in its sole discretion) of the following additional
conditions:
 

(a)  Registration Statement Effective. The Registration Statement shall be effective and shall be available for (i) all sales of Placement Shares issued
pursuant to all prior Placement Notices and (ii) the sale of all Placement Shares contemplated to be issued by any Placement Notice.

 
(b)  No Material Notices. None of the following events shall have occurred and be continuing: (i) receipt by the Company or any of its subsidiaries

of any request for additional information from the Commission or any other federal or state governmental authority during the period of effectiveness of the
Registration Statement, the response to which would require any post-effective amendments or supplements to the Registration Statement or the Prospectus;
(ii) the issuance by the Commission or any other federal or state governmental authority of any stop order suspending the effectiveness of the Registration
Statement or the initiation of any proceedings for that purpose; (iii) receipt by the Company of any notification with respect to the suspension of the
qualification or exemption from qualification of any of the Placement Shares for sale in any jurisdiction or the initiation or threatening of any proceeding for
such purpose; (iv) the occurrence of any event that makes any material statement made in the Registration Statement or the Prospectus or any material
document incorporated or deemed to be incorporated therein by reference untrue in any material respect or that requires the making of any changes in the
Registration Statement, related Prospectus or such documents so that, in the case of the Registration Statement, it will not contain any materially untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein not misleading and, that
in the case of the Prospectus, it will not contain any materially untrue statement of a material fact or omit to state any material fact required to be stated
therein or necessary to make the statements therein, in the light of the circumstances under which they were made, not misleading.

 
(c)  No Material Misstatements or Material Omission. Cowen shall not have advised the Company that the Registration Statement or Prospectus, or

any amendment or supplement thereto, contains an untrue statement of fact that in Cowen’s reasonable opinion is material, or omits to state a fact that in
Cowen’s opinion is material and is required to be stated therein or is necessary to make the statements therein not misleading.

 
(d)  Material Changes. Except as contemplated in the Prospectus, or disclosed in the Company’s reports filed with the Commission, there shall not

have been any material adverse change, on a consolidated basis, in the authorized share capital of the Company or any Material Adverse Change or any
development that could reasonably be expected to result in a Material Adverse Change, or any downgrading in or withdrawal of the rating assigned to any of
the Company’s securities (other than asset backed securities) by any rating organization or a public announcement by any rating organization that it has under
surveillance or review its rating of any of the Company’s securities (other than asset backed securities), the effect of which, in the case of any such action by a
rating organization described above, in the reasonable judgment of Cowen (without relieving the Company of any obligation or liability it may otherwise
have), is so material as to make it impracticable or inadvisable to proceed with the offering of the Placement Shares on the terms and in the manner
contemplated in the Prospectus.
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(e)  Company Counsel Legal Opinions. Cowen shall have received the opinions of U.S. Company Counsel and Dutch Company Counsel required to

be delivered pursuant to Section 7(n) on or before the date on which such delivery of such opinion is required pursuant to Section 7(n).
 
(f)  Cowen Counsel Legal Opinion. Cowen shall have received from Covington & Burling LLP, counsel for Cowen, such opinion or opinions, on or

before the date on which the delivery of the U.S. Company Counsel and Dutch Company Counsel opinions are required pursuant to Section 7(n), with respect
to such matters as Cowen may reasonably require, and the Company shall have furnished to such counsel such documents as they request for enabling them to
pass upon such matters.

 
(g)  Comfort Letter. Cowen shall have received the Comfort Letter required to be delivered pursuant to Section 7(o) on or before the date on which

such delivery of such Comfort Letter is required pursuant to Section 7(o).
 
(h)  Representation Certificate. Cowen shall have received the certificate required to be delivered pursuant to Section 7(m) on or before the date on

which delivery of such certificate is required pursuant to Section 7(m).
 
(i)  Officer’s Certificate. On or prior to the First Delivery Date, Cowen shall have received a certificate, signed on behalf of the Company by its

Chief Financial Officer, in form and substance satisfactory to Cowen and its counsel.
 
(j)  No Suspension. Trading in the Common Shares shall not have been suspended on Nasdaq.
 
(k)  Other Materials. On each date on which the Company is required to deliver a certificate pursuant to Section 7(m), the Company shall have

furnished to Cowen such appropriate further information, certificates and documents as Cowen may have reasonably requested. All such opinions,
certificates, letters and other documents shall have been in compliance with the provisions hereof. The Company will furnish Cowen with such conformed
copies of such opinions, certificates, letters and other documents as Cowen shall have reasonably requested.

 
(l)  Securities Act Filings Made. All filings with the Commission required by Rule 424 under the Securities Act to have been filed prior to the

issuance of any Placement Notice hereunder shall have been made within the applicable time period prescribed for such filing by Rule 424.
 
(m)  Approval for Listing. The Placement Shares shall either have been (i) approved for listing on Nasdaq, subject only to notice of issuance, or (ii)

the Company shall have filed an application for listing of the Placement Shares on Nasdaq at, or prior to, the issuance of any Placement Notice.
 
(n)  No Termination Event. There shall not have occurred any event that would permit Cowen to terminate this Agreement pursuant to Section 11(a).
 

- 25 -



 
9.   Indemnification and Contribution.
 
(a)  Company Indemnification. The Company agrees to indemnify and hold harmless Cowen, the directors, officers, partners, employees and agents

of Cowen and each person, if any, who (i) controls Cowen within the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act, or (ii) is
controlled by or is under common control with Cowen (a “Cowen Affiliate”) from and against any and all losses, claims, liabilities, expenses and damages
(including, but not limited to, any and all reasonable investigative, legal and other expenses incurred in connection with, and any and all amounts paid in
settlement (in accordance with Section 9(c)) of, any action, suit or proceeding between any of the indemnified parties and any indemnifying parties or
between any indemnified party and any third party, or otherwise, or any claim asserted), as and when incurred, to which Cowen, or any such person, may
become subject under the Securities Act, the Exchange Act or other federal or state statutory law or regulation, at common law or otherwise, insofar as such
losses, claims, liabilities, expenses or damages arise out of or are based, directly or indirectly, on (x) any untrue statement or alleged untrue statement of a
material fact contained in the Registration Statement or the Prospectus or any amendment or supplement to the Registration Statement or the Prospectus or in
any free writing prospectus or in any application or other document executed by or on behalf of the Company or based on written information furnished by or
on behalf of the Company filed in any jurisdiction in order to qualify the Placement Shares under the securities laws thereof or filed with the Commission, (y)
the omission or alleged omission to state in any such document a material fact required to be stated in it or necessary to make the statements in it not
misleading or (z) any breach by any of the indemnifying parties of any of their respective representations, warranties and agreements contained in this
Agreement; provided, however, that this indemnity agreement shall not apply to the extent that such loss, claim, liability, expense or damage arises from the
sale of the Placement Shares pursuant to this Agreement and is caused directly or indirectly by an untrue statement or omission made in reliance upon and in
conformity with the Agent’s Information. This indemnity agreement will be in addition to any liability that the Company might otherwise have.

 
(b)  Cowen Indemnification. Cowen agrees to indemnify and hold harmless the Company and its directors and each officer and director of the

Company that signed the Registration Statement, and each person, if any, who (i) controls the Company within the meaning of Section 15 of the Securities
Act or Section 20 of the Exchange Act or (ii) is controlled by or is under common control with the Company (a “Company Affiliate”) against any and all
loss, liability, claim, damage and expense described in the indemnity contained in Section 9(a), as incurred, but only with respect to untrue statements or
omissions, or alleged untrue statements or omissions, made in the Registration Statement (or any amendments thereto) or the Prospectus (or any amendment
or supplement thereto) in reliance upon and in conformity with the Agent’s Information.

 
(c)  Procedure. Any party that proposes to assert the right to be indemnified under this Section 9 will, promptly after receipt of notice of

commencement of any action against such party in respect of which a claim is to be made against an indemnifying party or parties under this Section 9, notify
each such indemnifying party in writing of the commencement of such action, enclosing a copy of all papers served, but the omission so to notify such
indemnifying party will not relieve the indemnifying party from (i) any liability that it might have to any
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indemnified party otherwise than under this Section 9 and (ii) any liability that it may have to any indemnified party under the foregoing provision of this
Section 9 unless, and only to the extent that, such omission results in the forfeiture of substantive rights or defenses by the indemnifying party. If any such
action is brought against any indemnified party and it notifies the indemnifying party of its commencement, the indemnifying party will be entitled to
participate in and, to the extent that it elects by delivering written notice to the indemnified party promptly after receiving notice of the commencement of the
action from the indemnified party, jointly with any other indemnifying party similarly notified, to assume the defense of the action, with counsel reasonably
satisfactory to the indemnified party, and after notice from the indemnifying party to the indemnified party of its election to assume the defense, the
indemnifying party will not be liable to the indemnified party for any legal or other expenses except as provided below and except for the reasonable costs of
investigation subsequently incurred by the indemnified party in connection with the defense. The indemnified party will have the right to employ its own
counsel in any such action, but the fees, expenses and other charges of such counsel will be at the expense of such indemnified party unless (1) the
employment of counsel by the indemnified party has been authorized in writing by the indemnifying party, (2) the indemnified party has reasonably
concluded (based on advice of counsel) that there may be legal defenses available to it or other indemnified parties that are different from or in addition to
those available to the indemnifying party, (3) a conflict or potential conflict exists (based on advice of counsel to the indemnified party) between the
indemnified party and the indemnifying party (in which case the indemnifying party will not have the right to direct the defense of such action on behalf of
the indemnified party) or (4) the indemnifying party has not in fact employed counsel to assume the defense of such action within a reasonable time after
receiving notice of the commencement of the action, in each of which cases the reasonable fees, disbursements and other charges of counsel will be at the
expense of the indemnifying party or parties. It is understood that the indemnifying party or parties shall not, in connection with any proceeding or related
proceedings in the same jurisdiction, be liable for the reasonable fees, disbursements and other charges of more than one separate firm admitted to practice in
such jurisdiction at any one time for all such indemnified party or parties. All such fees, disbursements and other charges will be reimbursed by the
indemnifying party promptly after the indemnifying party receives a written invoice relating to fees, disbursements and other charges in reasonable detail. An
indemnifying party will not, in any event, be liable for any settlement of any action or claim effected without its written consent. No indemnifying party shall,
without the prior written consent of each indemnified party, settle or compromise or consent to the entry of any judgment in any pending or threatened claim,
action or proceeding relating to the matters contemplated by this Section 9 (whether or not any indemnified party is a party thereto), unless such settlement,
compromise or consent (1) includes an unconditional release of each indemnified party from all liability arising or that may arise out of such claim, action or
proceeding and (2) does not include a statement as to or an admission of fault, culpability or a failure to act by or on behalf of any indemnified party.
 

(d)  Contribution. In order to provide for just and equitable contribution in circumstances in which the indemnification provided for in the foregoing
paragraphs of this Section 9 is applicable in accordance with its terms but for any reason is held to be unavailable from the Company or Cowen, the Company
and Cowen will contribute to the total losses, claims, liabilities, expenses and damages (including any investigative, legal and other expenses reasonably
incurred in connection with, and any amount paid in settlement of, any action, suit or proceeding or any claim asserted, but after deducting any contribution
received by the Company
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from persons other than Cowen, such as persons who control the Company within the meaning of the Securities Act, officers of the Company who signed the
Registration Statement and directors of the Company, who also may be liable for contribution) to which the Company and Cowen may be subject in such
proportion as shall be appropriate to reflect the relative benefits received by the Company on the one hand and Cowen on the other. The relative benefits
received by the Company on the one hand and Cowen on the other hand shall be deemed to be in the same proportion as the total Net Proceeds from the sale
of the Placement Shares (before deducting expenses) received by the Company bear to the total compensation received by Cowen (before deducting
expenses) from the sale of Placement Shares on behalf of the Company. If, but only if, the allocation provided by the foregoing sentence is not permitted by
applicable law, the allocation of contribution shall be made in such proportion as is appropriate to reflect not only the relative benefits referred to in the
foregoing sentence but also the relative fault of the Company, on the one hand, and Cowen, on the other, with respect to the statements or omission that
resulted in such loss, claim, liability, expense or damage, or action in respect thereof, as well as any other relevant equitable considerations with respect to
such offering. Such relative fault shall be determined by reference to, among other things, whether the untrue or alleged untrue statement of a material fact or
omission or alleged omission to state a material fact relates to information supplied by the Company or Cowen, the intent of the parties and their relative
knowledge, access to information and opportunity to correct or prevent such statement or omission. The Company and Cowen agree that it would not be just
and equitable if contributions pursuant to this Section 9(d) were to be determined by pro rata allocation or by any other method of allocation that does not take
into account the equitable considerations referred to herein. The amount paid or payable by an indemnified party as a result of the loss, claim, liability,
expense, or damage, or action in respect thereof, referred to above in this Section 9(d) shall be deemed to include, for the purpose of this Section 9(d), any
legal or other expenses reasonably incurred by such indemnified party in connection with investigating or defending any such action or claim to the extent
consistent with Section 9(c) hereof. Notwithstanding the foregoing provisions of this Section 9(d), Cowen shall not be required to contribute any amount in
excess of the commissions received by it under this Agreement and no person found guilty of fraudulent misrepresentation (within the meaning of Section
11(f) of the Securities Act) will be entitled to contribution from any person who was not guilty of such fraudulent misrepresentation. For purposes of this
Section 9(d), any person who controls a party to this Agreement within the meaning of the Securities Act, and any officers, directors, partners, employees or
agents of Cowen, will have the same rights to contribution as that party, and each officer and director of the Company who signed the Registration Statement
will have the same rights to contribution as the Company, subject in each case to the provisions hereof. Any party entitled to contribution, promptly after
receipt of notice of commencement of any action against such party in respect of which a claim for contribution may be made under this Section 9(d), will
notify any such party or parties from whom contribution may be sought, but the omission to so notify will not relieve that party or parties from whom
contribution may be sought from any other obligation it or they may have under this Section 9(d) except to the extent that the failure to so notify such other
party materially prejudiced the substantive rights or defenses of the party from whom contribution is sought. Except for a settlement entered into pursuant to
the last sentence of Section 9(c) hereof, no party will be liable for contribution with respect to any action or claim settled without its written consent if such
consent is required pursuant to Section 9(c) hereof.
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10.   Representations and Agreements to Survive Delivery. The indemnity and contribution agreements contained in Section 9 of this Agreement and

all representations and warranties of the Company herein or in certificates delivered pursuant hereto shall survive, as of their respective dates, regardless of (i)
any investigation made by or on behalf of Cowen, any controlling persons, or the Company (or any of their respective officers, directors or controlling
persons), (ii) delivery and acceptance of the Placement Shares and payment therefor or (iii) any termination of this Agreement.

 
11.   Termination.
 
(a)  Cowen shall have the right by giving written notice as hereinafter specified at any time to terminate this Agreement if (i) any Material Adverse

Change, or any development that could reasonably be expected to result in a Material Adverse Change has occurred that, in the reasonable judgment of
Cowen, may materially impair the ability of Cowen to sell the Placement Shares hereunder, (ii) the Company shall have failed, refused or been unable to
perform any agreement on its part to be performed hereunder; provided, however, in the case of any failure of the Company to deliver (or cause another
person to deliver) any certification, opinion, or letter required under Sections 7(m), 7(n), or 7(o), Cowen’s right to terminate shall not arise unless such failure
to deliver (or cause to be delivered) continues for more than thirty (30) days from the date such delivery was required; or (iii) any other condition of Cowen’s
obligations hereunder is not fulfilled, or (iv), any suspension or limitation of trading in the Placement Shares or in securities generally on Nasdaq shall have
occurred. Any such termination shall be without liability of any party to any other party except that the provisions of Section 7(g) (Expenses), Section 9
(Indemnification and Contribution), Section 10 (Representations and Agreements to Survive Delivery), Section 16 (Applicable Law; Consent to Jurisdiction)
and Section 17 (Waiver of Jury Trial) hereof shall remain in full force and effect notwithstanding such termination. If Cowen elects to terminate this
Agreement as provided in this Section 11(a), Cowen shall provide the required notice as specified in Section 12 (Notices).

 
(b)  The Company shall have the right, by giving ten (10) days’ notice as hereinafter specified to terminate this Agreement in its sole discretion at

any time after the date of this Agreement. Any such termination shall be without liability of any party to any other party except that the provisions of Section
7(g), Section 9, Section 10, Section 16 and Section 17 hereof shall remain in full force and effect notwithstanding such termination.

 
(c)  Cowen shall have the right, by giving ten (10) days’ notice as hereinafter specified to terminate this Agreement in its sole discretion at any time

after the date of this Agreement. Any such termination shall be without liability of any party to any other party except that the provisions of Section 7(g),
Section 9, Section 10, Section 16 and Section 17 hereof shall remain in full force and effect notwithstanding such termination.

 
(d)  Unless earlier terminated pursuant to this Section 11, this Agreement shall automatically terminate upon the issuance and sale of all of the

Placement Shares through Cowen on the terms and subject to the conditions set forth herein; provided that the provisions of Section 7(g), Section 9, Section
10, Section 16 and Section 17 hereof shall remain in full force and effect notwithstanding such termination.
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(e)  This Agreement shall remain in full force and effect unless terminated pursuant to Sections 11(a), (b), (c), or (d) above or otherwise by mutual

agreement of the parties; provided, however, that any such termination by mutual agreement shall in all cases be deemed to provide that Section 7(g), Section
9, Section 10, Section 16 and Section 17 shall remain in full force and effect.

 
(f)  Any termination of this Agreement shall be effective on the date specified in such notice of termination; provided, however, that such termination

shall not be effective until the close of business on the date of receipt of such notice by Cowen or the Company, as the case may be. If such termination shall
occur prior to the Settlement Date for any sale of Placement Shares, such Placement Shares shall settle in accordance with the provisions of this Agreement.

 
(g)  In the event of termination of this Agreement prior to the sale of any Placement Shares, Cowen shall be entitled only to payment by the

Company of the expenses set forth in Section 7(g) of this Agreement and reimbursement of its out-of-pocket accountable, bona fide expenses actually
incurred.

 
12.   Notices. All notices or other communications required or permitted to be given by any party to any other party pursuant to the terms of this

Agreement shall be in writing, unless otherwise specified in this Agreement, and if sent to Cowen, shall be delivered to Cowen at Cowen and Company, LLC,
599 Lexington Avenue, New York, NY 10022, fax no. 646-562-1124, Attention: General Counsel with a copy to Covington & Burling LLP, fax no. 646-441-
9111, attention: Eric W. Blanchard; or if sent to the Company, shall be delivered to Affimed N.V., Technologiepark, Im Neuenheimer Feld 582, 69120
Heidelberg, Germany, fax no. 0049 6221-6743-649, attention: Florian Fischer with a copy to Davis Polk & Wardwell LLP, fax no. 212-701-5322, attention:
Derek Dostal. Each party to this Agreement may change such address for notices by sending to the parties to this Agreement written notice of a new address
for such purpose. Each such notice or other communication shall be deemed given (i) when delivered personally or by verifiable facsimile transmission (with
an original to follow) on or before 4:30 p.m., New York City time, on a Business Day (as defined below), or, if such day is not a Business Day on the next
succeeding Business Day, (ii) on the next Business Day after timely delivery to a nationally-recognized overnight courier and (iii) on the Business Day
actually received if deposited in the U.S. mail (certified or registered mail, return receipt requested, postage prepaid). For purposes of this Agreement,
“Business Day” shall mean any day on which the Nasdaq and commercial banks in the City of New York are open for business. An electronic communication
(“Electronic Notice”) shall be deemed written notice for purposes of this Section 12 if sent to the electronic mail address specified by the receiving party
under separate cover and confirmed by such receiving party in writing (including via email or fax). Any party receiving Electronic Notice may request and
shall be entitled to receive the notice on paper, in a nonelectronic form (“Nonelectronic Notice”) which shall be sent to the requesting party within ten (10)
days of receipt of the written request for Nonelectronic Notice.

 
13.   Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon the Company and Cowen and their respective

successors and the affiliates, controlling persons, officers and directors referred to in Section 9 hereof. References to any of the parties contained in this
Agreement shall be deemed to include the successors and permitted assigns of such party. Nothing in this Agreement, express or implied, is intended to confer
upon any party other than the parties hereto or their respective successors and permitted assigns any
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rights, remedies, obligations or liabilities under or by reason of this Agreement, except as expressly provided in this Agreement. Neither party may assign its
rights or obligations under this Agreement without the prior written consent of the other party; provided, however, that Cowen may assign its rights and
obligations hereunder to an affiliate of Cowen without obtaining the Company’s consent.
 

14.   Adjustments for Share Splits. The parties acknowledge and agree that all share-related numbers contained in this Agreement shall be adjusted to
take into account any share split, share dividend or similar event effected with respect to the Common Shares.

 
15.   Entire Agreement; Amendment; Severability. This Agreement (including all schedules and exhibits attached hereto and Placement Notices

issued pursuant hereto) constitutes the entire agreement and supersedes all other prior and contemporaneous agreements and undertakings, both written and
oral, among the parties hereto with regard to the subject matter hereof. Neither this Agreement nor any term hereof may be amended except pursuant to a
written instrument executed by the Company and Cowen. In the event that any one or more of the provisions contained herein, or the application thereof in
any circumstance, is held invalid, illegal or unenforceable as written by a court of competent jurisdiction, then such provision shall be given full force and
effect to the fullest possible extent that it is valid, legal and enforceable, and the remainder of the terms and provisions herein shall be construed as if such
invalid, illegal or unenforceable term or provision was not contained herein, but only to the extent that giving effect to such provision and the remainder of
the terms and provisions hereof shall be in accordance with the intent of the parties as reflected in this Agreement.

 
16.   Applicable Law; Consent to Jurisdiction; Currency Provisions. This Agreement shall be governed by and construed in accordance with the

internal laws of the State of New York applicable to agreements made and to be performed in such state. Any legal suit, action or proceeding arising out of or
based upon this Agreement or the transactions contemplated hereby (“Related Proceedings”) may be instituted in the federal courts of the United States of
America located in the Borough of Manhattan in the City of New York or the courts of the State of New York in each case located in the Borough of
Manhattan in the City of New York (collectively, the “Specified Courts”), and each party irrevocably submits to the exclusive jurisdiction (except for
proceedings instituted in regard to the enforcement of a judgment of any such court (a “Related Judgment”), as to which such jurisdiction is non-exclusive)
of such courts in any such suit, action or proceeding. Service of any process, summons, notice or document by mail to such party’s address set forth above
shall be effective service of process for any suit, action or other proceeding brought in any such court. The parties irrevocably and unconditionally waive any
objection to the laying of venue of any suit, action or other proceeding in the Specified Courts and irrevocably and unconditionally waive and agree not to
plead or claim in any such court that any such suit, action or other proceeding brought in any such court has been brought in an inconvenient forum. The
Company and each other party not located in the United States has irrevocably appointed Affimed Inc., which currently maintains an office at 1209 Orange
Street, Wilmington, Delaware, 19801, United States of America, as its agent to receive service of process or other legal summons for purposes of any such
suit, action or proceeding that may be instituted in any state or federal court in the Borough of Manhattan in the City of New York, United States of America.

 
With respect to any Related Proceeding, each party irrevocably waives, to the fullest extent permitted by applicable law, all immunity (whether on

the basis of sovereignty or
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otherwise) from jurisdiction, service of process, attachment (both before and after judgment) and execution to which it might otherwise be entitled in the
Specified Courts, and with respect to any Related Judgment, each party waives any such immunity in the Specified Courts or any other court of competent
jurisdiction, and will not raise or claim or cause to be pleaded any such immunity at or in respect of any such Related Proceeding or Related Judgment,
including, without limitation, any immunity pursuant to the United States Foreign Sovereign Immunities Act of 1976, as amended.
 

The obligations of the Company pursuant to this Agreement in respect of any sum due to Cowen shall, notwithstanding any judgment in a currency
other than United States dollars, not be discharged until the first business day, following receipt by Cowen of any sum adjudged to be so due in such other
currency, on which Cowen may in accordance with normal banking procedures purchase United States dollars with such other currency. If the United States
dollars so purchased are less than the sum originally due to Cowen in United States dollars hereunder, the Company agrees as a separate obligation and
notwithstanding any such judgment, to indemnify Cowen against such loss. If the United States dollars so purchased are greater than the sum originally due to
Cowen hereunder, Cowen agrees to pay to the Company an amount equal to the excess of the dollars so purchased over the sum originally due to Cowen
hereunder.

 
All payments made by the Company under this Agreement shall be made free and clear of any withholding or deduction for or on account of any

present or future taxes, duties, assessments or governmental charges of whatever nature (including any amounts that result from the payment of fees,
compensation or reimbursement of costs contemplated by this Agreement) imposed or levied by or on behalf of the Netherlands or by any department, agency
or other political subdivision or any taxing authority thereof or therein, and all interest, penalties or similar liabilities with respect thereto (collectively,
“Dutch Taxes”), unless such deduction or withholding is required by law. If any Dutch Taxes are required by law to be deducted or withheld by the Company
in connection with such payment or repurchase, the Company will increase the amount to be paid to Cowen so that the full amount of such payment is
received by Cowen, provided that the Company will not be required to pay any such additional amounts to the extent that the obligation to withhold or deduct
any amounts arises as a result of any present or former connection between Cowen and the relevant jurisdiction other than any such connection arising solely
as a result of the transaction described in this agreement.

 
17.   Waiver of Jury Trial. The Company and Cowen each hereby irrevocably waives any right it may have to a trial by jury in respect of any claim

based upon or arising out of this Agreement or any transaction contemplated hereby.
 
18.   Absence of Fiduciary Relationship. The Company acknowledges and agrees that:
 
(a)  Cowen has been retained solely to act as sales agent in connection with the sale of the Placement Shares and that no fiduciary, advisory or

agency relationship between the Company and Cowen has been created in respect of any of the transactions contemplated by this Agreement, irrespective of
whether Cowen has advised or is advising the Company on other matters;

 
(b)  the Company is capable of evaluating and understanding and understands and accepts the terms, risks and conditions of the transactions

contemplated by this Agreement;
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(c)  the Company has been advised that Cowen and its affiliates are engaged in a broad range of transactions which may involve interests that differ

from those of the Company and that Cowen has no obligation to disclose such interests and transactions to the Company by virtue of any fiduciary, advisory
or agency relationship; and

 
(d)  the Company waives, to the fullest extent permitted by law, any claims it may have against Cowen, for breach of fiduciary duty or alleged breach

of fiduciary duty and agrees that Cowen shall have no liability (whether direct or indirect) to the Company in respect of such a fiduciary claim or to any
person asserting a fiduciary duty claim on behalf of or in right of the Company, including shareholders, partners, employees or creditors of the Company.

 
19.   Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which

together shall constitute one and the same instrument. Delivery of an executed Agreement by one party to the other may be made by facsimile or electronic
transmission.

 
20.   Definitions. As used in this Agreement, the following term has the meaning set forth below:
 
(a)  “Applicable Time” means the date of this Agreement, each Representation Date, the date on which a Placement Notice is given, and any date on

which Placement Shares are sold hereunder.
 
(b)  “Agent’s Information” means, solely the following information in the Prospectus: the third sentence in the eighth paragraph under the caption

“Plan of Distribution” in the Prospectus.
 

[Remainder of Page Intentionally Blank]
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If the foregoing correctly sets forth the understanding between the Company and Cowen, please so indicate in the space provided below for that

purpose, whereupon this letter shall constitute a binding agreement between the Company and Cowen.
 

 Very truly yours,
    
 COWEN AND COMPANY, LLC
    
    
 By:  /s/ Michael Murphy  
 Name:  Michael Murphy  
 Title:  Director  
    
    
    
 ACCEPTED as of the date
 first-above written:
    
 AFFIMED N.V.
    
    
 By:  /s/ Adi Hoess  
 Name:  Adi Hoess  
 Title:  Chief Executive Office  
    
 By:  /s/ Florian Fischer  
 Name:  Florian Fischer  
 Title:  Chief Financial Officer  
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SCHEDULE 1

 
FORM OF PLACEMENT NOTICE

 
From: [                               ]
 
Cc: [                               ]
 
To: [                               ]
 
Subject: Cowen at the Market Offering—Placement Notice
 
Gentlemen:
 

Pursuant to the terms and subject to the conditions contained in the Sales Agreement between Affimed N.V. (the “Company”), and Cowen and
Company, LLC (“Cowen”) dated [ ] (the “Agreement”), I hereby request on behalf of the Company that Cowen sell up to [ ] of the Company’s common
shares, nominal value [____] per share, at a minimum market price of $_______ per share. Sales should begin on the date of this Notice and shall continue
until [DATE] [all shares are sold] [the aggregate sales price of the shares reaches $_________].

 
[The Company may include such other sales parameters as it deems appropriate.]
 

 



 
SCHEDULE 2

 
Company
 
Adi Hoess, Chief Executive Officer (a.hoess@affimed.com)
Florian Fischer, Chief Financial Officer (f.fischer@affimed.com)
 
Cowen
 
Robert Sine, Director (Robert.sine@cowen.com)
William Follis, Director (William.follis@cowen.com)
 

 



 
SCHEDULE 3

 
Compensation

 
Cowen shall be paid compensation equal to 3% of the gross proceeds from the sales of Placement Shares pursuant to the terms of this Agreement.
 

 



 
SCHEDULE 4

 
Schedule Of Subsidiaries

 
NAME OF SUBSIDIARY  Jurisdiction of incorporation or organization

   
AbCheck s.r.o.  Czech Republic

   
AbCheck Inc.  Delaware

   
Affimed GmbH  Germany

   
Affimed Inc.  Delaware

  

 



 
SCHEDULE 5

 
Free Writing Prospectuses

 
None.
 

 



 
Exhibit 7(n)

 
FORM OF U.S. COMPANY COUNSEL OPINION AND NEGATIVE ASSURANCE

 
Opinion
 
(1)  Assuming that the Sales Agreement has been duly authorized, executed and delivered by the Company insofar as Dutch law is concerned, the Sales
Agreement has been duly executed and delivered by the Company.
 
(2)  Assuming that the Sales Agreement has been duly authorized, executed and delivered by the Company insofar as Dutch law is concerned, under the laws
of the State of New York relating to personal jurisdiction, the Company has, pursuant to Section 16 of the Sales Agreement, validly and irrevocably submitted
to the personal jurisdiction of any state or United States federal court located in the Borough of Manhattan, the City of New York, New York (each a “New
York Court”) in any action arising out of or relating to the Sales Agreement or the transactions contemplated thereby, has validly and irrevocably waived to
the fullest extent it may effectively do so any objection to the venue of a proceeding in any such New York Court, and has validly and irrevocably appointed
Affimed Inc. as its authorized agent for the purpose described in Section 16 thereof; and service of process effected on such agent in the manner set forth in
Section 16 thereof will be effective to confer valid personal jurisdiction on the Company. We express no opinion as to whether a New York State or United
States federal court would enforce the exclusivity of the jurisdiction of any New York State or United States federal court provided for in the Sales
Agreement.
 
(3)  The Company is not, and after giving effect to the offering and sale of the Shares and the application of the proceeds thereof as described in the
Prospectus will not be, required to register as an “investment company,” as such term is defined in the Investment Company Act of 1940, as amended.
 
(4)  The execution and delivery by the Company of, and the performance by the Company of its obligations under, the Sales Agreement will not contravene
any provision of the laws of the State of New York or any federal law of the United States of America that in our experience is normally applicable to general
business corporations in relation to transactions of the type contemplated thereby, provided that we express no opinion as to (a) federal or state securities laws
or (b) the enforceability of the indemnification and contribution provisions under the Sales Agreement.
 
(5)  No consent, approval, authorization, or order of, or qualification with, any governmental body or agency under the laws of the State of New York or any
federal law of the United States of America that in our experience is normally applicable to general business corporations in relation to transactions of the
type contemplated by the Sales Agreement is required for the execution, delivery and performance by the Company of its obligations under the Sales
Agreement, except such as may be required under federal or state securities or Blue Sky laws as to which we express no opinion.
 

 



 
Negative Assurance
 
(i)  the Registration Statement and the Prospectus appear on their face to be appropriately responsive in all material respects to the requirements of the Act
and the applicable rules and regulations of the Commission thereunder; and
 
(ii)  nothing has come to our attention that causes us to believe that:
 

(a)  the Registration Statement, at the time such Registration Statement became effective and as of the date of the Sales Agreement, contained any
untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary to make the statements therein not misleading,
or

 
(b)  the Prospectus as of the date of the Sales Agreement or as of the date hereof contained or contains any untrue statement of a material fact or

omitted or omits to state a material fact necessary in order to make the statements therein, in the light of the circumstances under which they were made, not
misleading.

 

 



 
FORM OF DUTCH COMPANY COUNSEL OPINION

 
(a)  The Issuer has been incorporated as a private limited liability company (besloten vennootschap met beperkte aansprakelijkheid) and exists as a public
limited liability company (naamloze vennootschap).
 
(b)  The Issuer's authorised share capital (maatschappelijk kapitaal) amounts to EUR 3,119,500, and is divided into 155,975,000 Common Shares and
155,975,000 cumulative preference shares, each with a nominal value of EUR 0.01.
 
(c)  The Issuer has the corporate power:
 

(i) to execute, deliver and perform each ATM Offer Document and to make any Offers; and
 

(ii) to conduct any business which (A) falls within the objects clause in the ATM Articles of Association III, and (B) is in its corporate
interest.

 
(d)
 

(i) The Issuer has taken all necessary corporate action to authorise its execution, delivery and performance of the ATM Program II
Agreement.

 
(ii) Upon the adoption the Step Two ATM Corporate Resolution and the Step Three ATM Corporate Resolution, the Issuer will have

taken all necessary corporate action to authorise its execution, delivery and performance of the relevant ATM Deed of Issue and
the making of the relevant Offer.

 
(e)  The Issuer has validly executed and delivered the ATM Program II Agreement.
 
(f)  
 

(i) The Issuer does not require any governmental licence, dispensation, recognition or other consent for its execution, delivery and
performance of any ATM Offer Document or its making of any Offer except for the purpose of complying with the assumption in
paragraph 4(f)(viii).

 
(ii) There are no governmental registration, filing or similar formalities required to ensure the validity and binding effect on and

enforceability against the Issuer of the ATM Program II Agreement.
 
(g)  The entry into and performance of each ATM Offer Document and the making of Offers by the Issuer do not violate Dutch law or the ATM Articles of
Association III.
 

 



 
(h)  
 

(i) The choice of New York Law as the governing law of the ATM Program II Agreement is recognised.
 

(ii) Dutch law does not restrict the validity and binding effect on and enforceability against the Issuer of the ATM Program II
Agreement.

 
(i)  
 

(i) The validity and binding effect on and enforceability against the Issuer of the submission to the jurisdiction of the New York Court
in the ATM Program II Agreement:

 
(A) under Dutch private international law are likely governed by New York Law; and
 
(B) are not restricted by Dutch law.
 

(ii) A judgment in a civil or commercial matter rendered by a New York Court cannot be enforced in the Netherlands. However, if a
person has obtained a final judgment without appeal in such a matter rendered by a New York Court which is enforceable in New
York and files his claim with a Dutch court with jurisdiction, the Dutch court will generally recognise and give effect to the
judgment insofar as it finds that (a) the jurisdiction of the court has been based on an internationally generally accepted ground, (b)
proper legal procedures have been observed, (c) the judgment does not contravene Dutch public policy, and (d) the judgment is not
irreconcilable with a judgment of a Dutch court or an earlier judgment of a foreign court that is capable of being recognised in the
Netherlands.

 
(j)  The Issuer is not entitled to immunity from legal proceedings nor are its assets immune from execution.
 
(k)  
 

(i) The Existing Shares are validly issued, fully paid and nonassessable1.
 

(ii)
 
 
 

1In this opinion, "nonassessable" – which term has no equivalent in Dutch – means, in relation to a share, that the issuer of the share has no right to require
the holder of the share to pay to the issuer any amount (in addition to the amount required for the share to be fully paid) solely as a result of his
shareholdership.

 



 
(A)  When issued, all Offer Shares will have been validly issued and will be fully paid and nonassessable; and
 
(B)   At the time of the issue of any Offer Shares, the statutory pre-emptive rights (voorkeursrechten) of the Issuer's shareholders in
relation to that issue will have been validly excluded.
 

(l)  
 

(i) Any payments under the ATM Offer Documents will not be subject to withholding or deduction for, or on account of, any Dutch
Taxes.

 
(ii) No Dutch Taxes of a documentary nature, such as capital tax, stamp or registration tax or duty, are payable by the Issuer or by or

on behalf of Cowen by reason only of entering into the ATM Offer Documents.
 

(iii) Cowen will not become resident, or be deemed to be resident, in the Netherlands for the purpose of Dutch Taxes, by reason only of
the execution, performance or enforcement of the ATM Offer Documents.

 
(m)  The statements in the Registration Statement under the headings "Description of share capital and Articles of Association", "Dividend Policy" and
"Enforcement of Civil Liabilities" to the extent that they include descriptions of Dutch law or the ATM Articles of Association III are correct.
 

 



 
Exhibit 7(m)

 
OFFICERS’ CERTIFICATE

 
The undersigned, the duly qualified and elected _______________________, of Affimed N.V. (“Company”), a Dutch corporation, does hereby certify in
such capacity and on behalf of the Company, pursuant to Section 7(m) of the Sales Agreement dated , 2018 (the “Sales Agreement”) between the Company
and Cowen and Company, LLC, that to the best of the knowledge of the undersigned.
 

(i)  The representations and warranties of the Company in Section 6 of the Sales Agreement (A) to the extent such representations and warranties are
subject to qualifications and exceptions contained therein relating to materiality or Material Adverse Change, are true and correct on and as of the date hereof
with the same force and effect as if expressly made on and as of the date hereof, except for those representations and warranties that speak solely as of a
specific date and which were true and correct as of such date, and (B) to the extent such representations and warranties are not subject to any qualifications or
exceptions, are true and correct in all material respects as of the date hereof as if made on and as of the date hereof with the same force and effect as if
expressly made on and as of the date hereof except for those representations and warranties that speak solely as of a specific date and which were true and
correct as of such date; and

 
(ii)  The Company has complied with all agreements and satisfied all conditions on its part to be performed or satisfied pursuant to the Sales

Agreement at or prior to the date hereof.
 

 By:    
  Name:   
  Title:   
     
     
Date:   

 

 



 
Exhibits 5.1 and 23.2

 
 Advocaten

Notarissen 
Belastingadviseurs

  
  
 
To Affimed N.V. (the "Issuer")
Im Neuenheimer Feld 582 0 
D-69120 HEIDELBERG
Germany
 

Claude Debussylaan 80
P.O. Box 75084 
1070 AB Amsterdam
 
T +31 20 577 1771 
F +31 20 577 1775

  
 
Date 22 October 2018 Gaby Smeenk

Advocaat 
  
Our ref. M30843591/1/20635451/ffm
  
  
 
 
 
Dear Sir/Madam,

 
Registration with the US Securities and Exchange Commission of common shares in the capital of the Issuer

 
1 INTRODUCTION
 

I act as Dutch legal adviser (advocaat) to the Issuer in connection with the Registration.
 
Certain terms used in this opinion are defined in Annex 1 (Definitions).
 

2 DUTCH LAW
 

This opinion is limited to Dutch law in effect on the date of this opinion. It (including all terms used in it) is to be construed in
accordance with Dutch law.
 

3 SCOPE OF INQUIRY
 

I have examined, and relied upon the accuracy of the factual statements in, the following documents:
 
(a) A copy of the Registration Statement.
 

 



 
(b) A copy of:
 

(i) the Issuer's deed of incorporation, the Deed of Conversion and its articles of association, as provided to me by the
Chamber of Commerce (Kamer van Koophandel); and

 
(ii) the Trade Register Extract.

 
(c) A copy of the Board Certificate.
 
In addition, I have examined such documents, and performed such other investigations, as I considered necessary for the purpose of
this opinion. My examination has been limited to the text of the documents.
 

4 ASSUMPTIONS
 

I have made the following assumptions:
 
(a)

 
(i) Each copy document conforms to the original and each original is genuine and complete.

 
(ii) Each signature is the genuine signature of the individual concerned.

 
(iii) The Registration Statement has been or will have been filed with the SEC in the form referred to in this opinion.

 
(b)

 
(i)

 
(A) The issue by the Issuer of the Registration Shares (or of any rights to acquire Registration Shares) will have been

validly authorised; and
 

(B) Any pre-emption rights in respect of the issue of the Registration Shares (or of any rights to acquire Registration
Shares) will have been observed or validly excluded;

 
all in accordance with the Issuer's articles of association at the time of authorisation or of observance or exclusion.
 

(ii) The Issuer's authorised share capital at the time of issue of any Registration Share will be sufficient to allow for the issue.
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(iii) The Registration Shares will have been:

 
(A) issued in the form and manner prescribed by the articles of association at the time of issue; and

 
(B) otherwise offered, issued and accepted by their subscribers in accordance with all applicable laws (including, for the

avoidance of doubt, Dutch law).
 

(iv) The nominal amount of the Registration Shares and any agreed share premium will have been validly paid.
 
5 OPINION
 

Based on the documents and investigations referred to and assumptions made in paragraphs 3 and 4, I am of the following opinion:
 
(a) When issued, the Registration Shares will have been validly issued and will be fully paid and nonassessable1.

 
6 RELIANCE
 

(a) This opinion is an exhibit to the Registration Statement and may be relied upon for the purpose of the Registration and by
purchasers of the Registration Shares for the purpose of their acquisition of the Registration Shares and not by any other person or
for any other purpose. It may not be supplied, and its contents or existence may not be disclosed, to any person other than as an
Exhibit to (and therefore together with) the Registration Statement.

 
(b) Each person accepting this opinion agrees, in so accepting, that only De Brauw (and not any other person) will have any liability in

connection with this opinion, that De Brauw's liability in connection with this opinion is limited to the amount that is paid out in the
specific case under De Brauw's professional liability insurance, increased by the applicable deductible (eigen risico); that the
agreements in this paragraph 6(b) and all liability and other matters relating to this opinion will be governed exclusively by Dutch
law and that the Dutch courts will have exclusive jurisdiction to settle any dispute relating to this opinion; and that this opinion
(including the agreements in this

 
 
 

1 In this opinion, "nonassessable" – which term has no equivalent in Dutch – means, in relation to a share, that the issuer of the share has no
right to require the holder of the share to pay to the issuer any amount (in addition to the amount required for the share to be fully paid) solely
as a result of his shareholdership.
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paragraph 6(b)) does not make any person, other than the Issuer, a client of De Brauw.
 

(c) The Issuer may:
 

(i) file this opinion as an exhibit to the Registration Statement; and
 

(ii) refer to De Brauw giving this opinion under the heading "Legal Matters" in the prospectus included in the Registration
Statement.

 
The previous sentence is no admittance from me (or De Brauw) that I am (or De Brauw is) in the category of persons whose consent
for the filing and reference as set out in that sentence is required under article 7 of the Securities Act or any rules or regulations of the
SEC promulgated under it.
 

Yours faithfully,
 
De Brauw Blackstone Westbroek N.V.
 
 
/s/ Gaby Smeenk
Gaby Smeenk
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Annex 1 – Definitions
 

In this opinion:
 
"Board Certificate" means the certificate dated the date of this opinion attached to this opinion as Annex 2.
 
"De Brauw" means De Brauw Blackstone Westbroek N.V.
 
"Deed of Conversion" means the deed of conversion and amendment of the articles of association of the Issuer (akte van omzetting
en statutenwijziging Affimed Therapeutics B.V. (na omzetting en statutenwijziging genaamd: Affimed N.V.)) dated 17 September 2014
providing for the conversion of the Issuer into a limited liability company and amendment of its articles of association.
 
"Dutch law" means the law directly applicable in the Netherlands.
 
"Issuer" means Affimed N.V., with seat in Amsterdam, Trade Register number 60673389.
 
"Registration" means the registration of the Registration Shares with the SEC under the Securities Act.
 
"Registration Shares" means the common shares (gewone aandelen) in the capital of the Issuer registered with the SEC pursuant to
the Registration to be issued after the date hereof, not exceeding the limitations referred to in the Registration Statement.
 
"Registration Statement" means the Issuer's registration statement on form F-3 originally filed with the SEC on 22 October 2018 as
amended as of its effective date (excluding any documents incorporated by reference in it or any exhibits to it).
 
"SEC" means the U.S. Securities and Exchange Commission.
 
"Securities Act" means the U.S. Securities Act of 1933, as amended.
 
"the Netherlands" means the part of the Kingdom of the Netherlands located in Europe.
 
"Trade Register Extract" means a Trade Register extract relating to the Issuer provided by the Chamber of Commerce and dated 19
October 2018.
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Annex 2 – Board Certificate
 

BOARD CERTIFICATE
 

FROM THE MANAGEMENT BOARD OF AFFIMED N.V.
 

DATED 22 OCTOBER 2018
 

THE UNDERSIGNED:
 
1. Adolf Hoess, born in Hausham, Germany, on 23 December 1961;
 
2. Florian Heinz Martin Fischer, born in München, Germany, on 3 January 1968; and
 
3. Wolfgang Fischer, born in Stokach, Germany, on 5 January 1964,
 

acting in their capacity as managing directors of Affimed N.V., a public limited liability company with corporate seat in Amsterdam, the
Netherlands and having its principal office in Heidelberg, Germany (the "Issuer"),
 
BACKGROUND:
 
(a) The Issuer intends to seek the Registration with the SEC of the Registration Shares.

 
(b) In connection with the Registration, on the date of this Board Certificate, De Brauw Blackstone Westbroek N.V. intends to issue

a legal opinion in the form attached to this certificate (the "Legal Opinion").
 

(c) This Board Certificate is the "Board Certificate" as defined in the Legal Opinion.
 

(d) The undersigned make the certifications in this Board Certificate after due and careful consideration and after having made all
necessary enquiries.

 
1 CONSTRUCTION
 
1.1 Terms defined in the Legal Opinion have the same meaning in this Board Certificate.
 
1.2 In this Board Certificate "including" means "including without limitation".
 
2 CERTIFICATION:
 

Each undersigned certifies the following.
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2.1 Authenticity
 

(a) As at the date of this Board Certificate all information regarding the Issuer registered or on file with the Dutch Trade Register is
correct, complete and up to date.

 
2.2 Solvency
 

The Issuer is not subject to any bankruptcy proceedings, suspension of payments, emergency measures, other insolvency proceedings
as defined in Article 2(4) of Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on insolvency
proceedings (recast).
 

2.3 General
 

No undersigned is aware of:
 
(a) any claim (whether actual or threatened and including any claim, litigation, arbitration or administrative or regulatory

proceedings) to the contrary of the certifications in this Board Certificate; or
 

(b) any fact or circumstance which he understands or suspects has or might have any impact on the correctness of the Legal
Opinion and which has not been disclosed to De Brauw in writing.

 
3 RELIANCE
 

De Brauw may rely on this Board Certificate (without personal liability for the undersigned).
 

4 IN EVIDENCE WHEREOF:
 

this Board Certificate was signed in the manner set out below.
 

(Signature page to follow)
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 /S/ Adolf Hoess

 
 

   
Name: Adolf Hoess  
Title: Chief Executive Officer  
   
   
 /S/ Florian Heinz Martin Fischer

 
 

   
Name: Florian Heinz Martin Fischer  
Title: Chief Financial Officer  
   
   
 /S/ Wolfgang Fischer

 
 

   
Name: Wolfgang Fischer  
Title: Chief Operating Officer  

(Signature page to Board Certificate)
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Beijing
Hong Kong

 
  
Davis Polk & Wardwell LLP
450 Lexington Avenue
New York, NY 10017 

212 450 4000 tel
212 701 5800 fax 

 

 
Exhibits 5.2 and 23.3

 
OPINION OF DAVIS POLK & WARDWELL LLP

 
October 22, 2018
 
Affimed N.V.
Im Neuenheimer Feld 582
69120 Heidelberg
Germany
 
Ladies and Gentlemen:
 
We have acted as special counsel for Affimed N.V., a Dutch public company with limited liability (naamloze vennootschap) (the “Company”), in
connection with the Company’s filing with the Securities and Exchange Commission of a Registration Statement on Form F-3 (the
“Registration Statement”) for the purpose of registering under the Securities Act of 1933, as amended (the “Securities Act”), (a) common
shares, nominal value €0.01 per share (the “Common Shares”) of the Company; (b) the Company’s senior debt securities and subordinated
debt securities (collectively, the “Debt Securities”), which may be issued pursuant to a senior debt indenture (the “Senior Indenture”),
between the Company and the trustee to be named therein, as trustee (the “Senior Debt Trustee”) and a subordinated debt indenture (the
“Subordinated Indenture” and, together with the Senior Indenture, the “Indentures”), between the Company and the trustee to be named
therein (the “Subordinated Debt Trustee” and, together with the Senior Debt Trustee, the “Trustees”); (c) warrants of the Company (the
“Warrants”), which may be issued pursuant to a warrant agreement (the “Warrant Agreement”) between the Company and the warrant agent
to be named therein (the “Warrant Agent”); (d) purchase contracts (the “Purchase Contracts”) which may be issued under one or more
purchase contract agreements (each, a “Purchase Contract Agreement”) to be entered into between the Company and the purchase contract
agent to be named therein (the “Purchase Contract Agent”); and (e)  units (the “Units”) to be issued under one or more unit agreements to be
entered into among the Company, a bank or trust company, as unit agent (the “Unit Agent”), and the holders from time to time of the Units
(each such unit agreement, a “Unit Agreement”).
 
We, as your counsel, have examined originals or copies of such documents, corporate records, certificates of public officials and other
instruments as we have deemed necessary or advisable for the purpose of rendering this opinion.
 
In rendering the opinions expressed herein, we have, without independent inquiry or investigation, assumed that (i) all documents submitted to
us as originals are authentic and
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complete, (ii) all documents submitted to us as copies conform to authentic, complete originals, (iii) all documents filed as exhibits to the
Registration Statement that have not been executed will conform to the forms thereof, (iv) all signatures on all documents that we reviewed are
genuine, (v) all natural persons executing documents had and have the legal capacity to do so, (vi) all statements in certificates of public
officials and officers of the Company that we reviewed were and are accurate and (vii) all representations made by the Company as to matters
of fact in the documents that we reviewed were and are accurate.
 
Based upon the foregoing, and subject to the additional assumptions and qualifications set forth below, we advise you that, in our opinion:
 

1. When the applicable Indenture and any supplemental indenture to be entered into in connection with the issuance of any Debt
Securities has been duly authorized, executed and delivered by the applicable Trustee and the Company; the specific terms of
a particular series of Debt Securities have been duly authorized and established in accordance with such Indenture; and such
Debt Securities have been duly authorized, executed, authenticated, issued and delivered in accordance with the Indenture
and the applicable underwriting or other agreement against payment therefor, such Debt Securities will constitute valid and
binding obligations of the Company, enforceable in accordance with their terms, subject to applicable bankruptcy, insolvency
and similar laws affecting creditors’ rights generally, concepts of reasonableness and equitable principles of general
applicability, provided that we express no opinion as to (w) the enforceability of any waiver of rights under any usury or stay
law, (x) the effect of fraudulent conveyance, fraudulent transfer or similar provision of applicable law on the conclusions
expressed above, (y) the validity, legally binding effect or enforceability of any section of the applicable Indenture that requires
or relates to adjustments to the conversion rate at a rate or in an amount that a court would determine in the circumstances
under applicable law to be commercially unreasonable or a penalty or forfeiture or (z) the validity, legally binding effect or
enforceability of any provision that permits holders to collect any portion of stated principal amount upon acceleration of the
Debt Securities to the extent determined to constitute unearned interest.

 
2. When the Warrant Agreement to be entered into in connection with the issuance of any Warrants has been duly authorized,

executed and delivered by the Warrant Agent and the Company; the specific terms of the Warrants have been duly authorized
and established in accordance with the Warrant Agreement; and such Warrants have been duly authorized, executed, issued
and delivered in accordance with the Warrant Agreement and the applicable underwriting or other agreement against payment
therefor, such Warrants will constitute valid and binding obligations of the Company, enforceable in accordance with their
terms, subject to applicable bankruptcy, insolvency and similar laws affecting creditors’ rights generally, concepts of
reasonableness and equitable principles of general applicability.

 
3. When the Purchase Contract Agreement to be entered into in connection with the issuance of any Purchase Contracts has

been duly authorized, executed and delivered by the Purchase Contract Agent and the Company; the specific terms of
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the Purchase Contracts have been duly authorized and established in accordance with the Purchase Contract Agreement; and
such Purchase Contracts have been duly authorized, executed, issued and delivered in accordance with the Purchase
Contract Agreement and the applicable underwriting or other agreement against payment therefor, such Purchase Contracts
will constitute valid and binding obligations of the Company, enforceable in accordance with their terms, subject to applicable
bankruptcy, insolvency and similar laws affecting creditors’ rights generally, concepts of reasonableness and equitable
principles of general applicability.
 

4. When the Unit Agreement to be entered into in connection with the issuance of any Units has been duly authorized, executed
and delivered by the Unit Agent and the Company; the specific terms of the Units have been duly authorized and established in
accordance with the Unit Agreement; and such Units have been duly authorized, executed, issued and delivered in accordance
with the Unit Agreement and the applicable underwriting or other agreement against payment therefor, such Units will
constitute valid and binding obligations of the Company, enforceable in accordance with their terms, subject to applicable
bankruptcy, insolvency and similar laws affecting creditors’ rights generally, concepts of reasonableness and equitable
principles of general applicability.

 
In connection with the opinions expressed above, we have assumed that, at or prior to the time of the delivery of any such security, (i) the
Supervisory Board of the Company, as required under Dutch law, shall have duly established the terms of such security (and that such security
is governed by the laws of the State of New York) and duly authorized the issuance and sale of such security and such authorization shall not
have been modified or rescinded; (ii) the Company is, and shall remain, validly existing as a corporation in good standing (to the extent such
concept exists) under the laws of the Netherlands; (iii) the Registration Statement shall have been declared effective and such effectiveness
shall not have been terminated or rescinded; (iv)  the applicable Indenture, Debt Securities, Warrant Agreement, Purchase Contract Agreement
and Unit Agreement are each valid, binding and enforceable agreements of each party thereto (other than as expressly covered above in
respect of the Company); and (v) there shall not have occurred any change in law affecting the validity or enforceability of such security. We
have also assumed that (i) the terms of any security whose terms are established subsequent to the date hereof and the issuance, execution,
delivery and performance by the Company of any such security (a) are within its corporate powers, (b) do not contravene, or constitute a
default under, the articles of association or other constitutive documents of the Company, (c) require no action by or in respect of, or filing with,
any governmental body, agency or official and (d) do not contravene, or constitute a default under, any provision of applicable law or public
policy or regulation or any judgment, injunction, order or decree or any agreement or other instrument binding upon the Company and (ii) any
Warrant Agreement, Purchase Contract Agreement and Unit Agreement will be governed by the laws of the State of New York.
 
We are members of the Bar of the State of New York and the foregoing opinion is limited to the laws of the State of New York. Insofar as the
foregoing opinion involves matters governed by the laws of the Netherlands, we have relied, without independent inquiry or investigation, on
the opinion of De Brauw Blackstone Westbroek N.V. delivered to you today.
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We hereby consent to the filing of this opinion as an exhibit to the Registration Statement referred to above and further consent to the reference
to our name under the caption “Legal Matters” in the prospectus, which is a part of the Registration Statement. In giving this consent, we do not
admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act.
 
Very truly yours,
 
 
 
/s/ Davis Polk & Wardwell LLP
 

 



Exhibit 23.1
 

Consent of Independent Registered Public Accounting Firm
 

The Supervisory Board of Affimed N.V.:
 

We consent to the use of our report dated March 16, 2018, with respect to the consolidated statements of financial position of Affimed N.V. as of December
31, 2017 and 2016, and the related consolidated statements of comprehensive loss, cash flows and changes in equity for each of the years in the three-year
period ended December 31, 2017 incorporated by reference herein and to the reference to our firm under the heading “Experts” in the prospectus.

 
/s/ KPMG AG Wirtschaftsprüfungsgesellschaft

 
Mannheim, Germany
October 22, 2018

 
 


